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Co of the Bar: 
There is food for thought in the 
colloquy on Blackheath: 

Dick the Butcher: The first thing we do, let’s 
kill all the lawyers. 

Jack Cade: Nay, that I mean to do. Is not 
this a lamentable thing, that of the skin of an 
innocent lamb should be made parchment? that 
parchment, being scribbled o’er should undo a 
man? 

To these simple rustics, who had real 
grievances, the lawyer and his proceed- 
ings seemed a barrier in the way to that 
happy day when there should be in 
England seven half-penny loaves sold 
for a penny and the three-hooped pot 
should have ten hoops. That plain 
unlettered men should have this feeling 
in England, when the justice to be ad- 
ministered was the King’s justice and 
the law to be enforced was the King’s 
law, may not have made so much dif- 
ference, but the existence of such a 
feeling in America, where the justice 
and the law are established, maintained, 
and enforced only by the authority of 
the very people among whom the feeling 
is found, is of very great importance. 


1 Address before the American Bar Association, 
at the annnal meeting in Washington, Oct, 20, 1914. 


Doubtless such a feeling does exist. 
We lawyers are quite apt to feel about 
our law and procedure very much as 
Lord Coke did when he declared the 
common law to be the perfection of 
reason. But if we were to poll the great 
public outside of the profession I fear 
that we should find an uncomfortable 
number who, in a mild way, agree with 
Dick the Butcher. We hear many 
casual complaints made by sensible 
and intelligent persons, based some- 
times upon experience and sometimes 
upon observation. They say the law 
is slow and dilatory; that it takes for- 
ever to reach a conclusion; that redress 
of wrong is often attained, if at all, too 
late to be of any use; that when crim- 
inals are finally brought to justice the 
punishment is too far removed in time 
from the crime to have just punitive 
effect. They say the law is enormously 
expensive; that whether a suitor suc- 
ceeds or is defeated he is likely to be 
ruined either way by the multiplication 
of counsel fees and costs and expenses 
and loss of time and interference with 
business; that the client has no means 
of measuring or weighing or estimating 
proper compensation for the services 
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rendered to him, so that fees are vague 
and indeterminate and the man of 
moderate means has no way of counting 
the cost before he goes into litigation; 
that the law is so arranged as to require, 
even in simple matters, an enormous 
and disproportionate amount of labor 
which has to be paid for; that every- 
body’s lawyers do a multitude of things 
for which there seems to be no occasion 
and for which the client has to pay. 
They say the law is doubtful and uncer- 
tain; that with all the thousands of 
statutes professing to make it clear and 
all the tens of thousands of decisions 
by hundreds of courts declaring it and 
applying it, nobody seems to know what 
it is; that its administration is a lottery 
and depends upon the last guess; that 
the chances of injustice succeeding and 
of the criminal escaping are so great that 
judgment has little terror for the wrong 
doer; that it has become so voluminous 
and complicated as to be beyond the 
comprehension of plain men, and no one 
knows how to conduct his affairs in such 
a way as to be sure not to violate it or 
to protect himself under it. The re- 
mark, ‘““This may be law but it is not 
justice,”’ sometimes heard, indicates a 
sense that the rules of law which profess 
to secure justice in general too often 
prevent justice in the particular case 
and themselves point out the way in 
which the adroit and unscrupulous may 
conform to the law and avoid being fair 
and honest. There is an idea that suc- 
cess in litigation depends not so much 
upon being right as upon being able to 
get the best lawyer, so that the ordinary 
honest man of moderate means has little 
chance against a very rich man or 
corporation, who can be indifferent to 
expense, or against the rogue, who can 
secure the most subtle and adroit attor- 
neys and counsel. There is a very 
general feeling on the part of many who 
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think they have a grievance to be re- 
dressed or an unjust charge to refute 
that if they could only tell their story 
immediately to somebody who was im- 
partial and just they would get satis- 
faction; but that the courts and law- 
yers, for some reason or other, will not 
permit them to do this and insist upon 
involving them in long, expensive and 
ruinous proceedings. 

For all these things lawyers are 
blamed, and this is very natural because 
at the Bar, on the Bench, in state legis- 
latures and in Congress, and as experts 
influencing the opinions of the com- 
munities in which they live, lawyers 
have the greatest opportunity and con- 
sequent responsibility to prevent abuses 
and improve the administration of the 
law. 

Not all these things are true. Some 
of them have a basis of truth but are 
overdrawn. Some of them are to a 
degree merely a statement of the con- 
ditions which are inherent in juridical 
controversy. The swift, inexpensive, 
certain and just attainment of a result 
according to one litigant’s ideas is quite 
likely to collide with the equally swift, 
inexpensive, certain and just process 
by which another litigant expects to 
reach an entirely different conclusion 
in the same case; and some degree of 
delay, expense, and uncertainty and 
of injustice, according to the views of 
one litigant or the other necessarily 
ensues. 

As a rule both litigants go into court, 
each seeing only his own side of the case 
and therefore finding it quite simple; 
each is confident of an easy victory and 
has the same attitude towards the con- 
troversy as the people who at the be- 
ginning of a war cry “On to Richmond,” 
“On to Paris,” ‘On to Berlin,’’ and are 
surprised when the journey is retarded. 
The natural tendency under such cir- 
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cumstances is to criticize the conduct 
of the war. 

Criticisms regarding the conduct of 
litigation having such an origin probably 
cover the greater part of the field of 
complaint. They do not, however, sink 
very deep in the public mind. There 
is a strain of practical good sense in the 
American layman which leads him to 
discount very heavily the expressions of 
litigants who have not had their own 
way, and there is abundant evidence 
that, under all the noisy fault finding, 
the American people do respect and trust 
the American Bar. They may well do 
so, for the bar is worthy of their respect 
and confidence. We may challenge all 
records past and contemporaneous to 
show in the preservation of order, the 
security of property, the protection of 
individual liberty, and the maintenance 
of the fundamental ideas of a system of 
jurisprudence, a degree of general effi- 
ciency higher than that we have attained 
in the United States through the service 
of the American Bench and the American 
Bar. Their standards of probity and 
honor are high. The occasional dere- 
lictions, which are inevitable among 
imperfect men, always come as a sur- 
prise and a shock to the community in 
which they occur. The independence 
and courage of the American lawyer 
befit the man who passes his life, not 
in suing for favors but in asserting and 
maintaining rights. He does not cringe 
before power. He does not fear the 
face of man. He knows no superior. 
The fearless frankness of his utterances 
in behalf of his client are so much a 
matter of course among our fortunate 
people that they pass without notice; 
but if we study the annals of those coun- 
tries in which the bench and bar tremble 
under fear of political power we shall 
begin to realize how much America owes 
to the independence and courage of her 
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Bar. Above all else the American 
lawyer has loyalty —loyalty to his 
client’s cause. That cause is his, and 
to it his learning, experience, industry 
and skill are devoted ungrudgingly. 
Some of our chief faults are but the de- 
fects of this noble and attractive virtue. 
If we go behind the surface of fault- 
finding, and study the conduct of our 
people, we find a real attitude of respect 
and confidence. For every detractor, 
we find a thousand men and women who 
trust their lawyers implicitly in their 
most intimate and vital affairs with the 
frankness and confidence of personal 
friendship, and who are justified in their 
trust. Above the men of all other call- 
ings it is to the lawyers that the American 
people turn with the burdens and the 
responsibilities of political office. It 
is the members of the bar who chiefly 
are trusted to carry on the most impor- 
tant business that the people have — 
their free, self government. 
Nevertheless I think we must concede 
that there is room for improvement 
in the administration of the law in this 
country. Abuses exist in widely dif- 
fering degrees in different communities. 
As a rule they are much worse in the 
more populous and wealthy communi- 
ties where life and affairs are more com- 
plicated; but every American com- 
munity, as it moves along in its course 
of prosperous development, is passing 
into a condition in which the same abuses 
will naturally develop. Every part of 
the country, moreover, is coming to 
be more intimately interested in the 
administration of law in every other part. 
We are fast developing one compre- 
hensive American judicial system and 
one American bar. It is worth while 
for all of us, from whatever states, to 
give serious consideration to these com- 
plaints about the administration of 
justice from whatever quarter they come. 
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We are all so much alike that a serious 
abuse in one jurisdiction is pretty sure 
to indicate tendencies to be guarded 
against elsewhere. So far as com- 
plaints are wrong we should make a dis- 
tinct and conscious effort to show the 
public that they are wrong, and, so far 
as they are well founded, we should fix 
the responsibility and try to have the 
cause removed. In both cases this is 
very important to the profession and to 
the interests which its members guard. 
It is more important to each one of us 
than any case in which we can be 
engaged because the interests of every 
client we protect, the welfare of our 
profession, the enterprise and prosperity 
of the country, depend upon public 
respect for law and a general belief 
and confidence that justice can be 
obtained through our courts; that life 
and liberty and property are sure of 
protection. It would be very injurious 
to have established a popular habit of 
decrying and condemning and stigma- 
tising our administration of justice and 
the agents through whom justice is 
administered that would tend to weaken 
the whole system through the with 
drawal of public confidence. Where- 
ever people are wrong in their criticisms, 
that ought to be shown, and wherever 
they are right the conditions ought to 
be remedied. 

The profession of the law can fix its 
attention upon this subject only by a 
conscious effort. Lawyers are essentially 
conservative. They do not take kindly 
to change. They are not naturally 
reformers. Their time is occupied 
mainly in thinking and arguing about 
what the law of the particular case is; 
about what the facts of the case are. 
The most successful lawyers are, as a 
rule, continually engrossed in their own 
cases and they have little time and little 
respect for the speculative and hypothet- 


ical. The lawyers who have authority 
as leaders of opinion are men, as a rule, 
who have succeeded in their profession, 
and men naturally tend to be satisfied 
with the conditions under which they 
are succeeding. This is very well illus- 
trated by some of the experience of this 
Association. For years the Association 
has beenendeavoring through theactivity 
of very able and assiduous committees 
to secure some quite simple reforms 
tending to simplify the procedure of the 
federal courts. There has not been 
very much success. As time passes a 
little progress is made. The measures 
which the committees of the Association 
have advocated have got a little farther 
each year, and they will ultimately 
arrive, but at every stage they have been 
blocked by opposition from lawyers. 
This has always come from lawyers who 
had succeeded and were content with 
things as they were; who did not want 
practice and proceedings changed from 
that with which they were familiar, and 
who never had acquired the habit of 
responding to any public opinion of the 
Bar of the United States. If the ad- 
ministration of justice in the United 
States is to improve rather than to 
deteriorate, there must be such a public 
opinion of the Bar, and it must create 
standards of thought and of conduct 
which have their origin not in the in- 
terest of particular cases but in the 
broader considerations of those relations 
which the profession of the law bears 
to the administration of justice as a 
whole. Not merely the fee and the 
triumph in the particular case, but the 
honor and dignity and service of the 
American Bar and the American courts 
must be motives of thought and action 
among the members of our profession. 
What can the Bar do to improve the 
administration of justice in the United 
States? First, we can improve our 
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law-making. We make too many laws. 
According to a count made in the 
Library of Congress, our national and 
state legislatures passed 62,014 statutes 
during the five years from 1909 to 1913 
inclusive. During the same five years 
65,379 decisions of the national and state 
courts of last resort were reported in 630 
volumes. Of these statutes 2,013 were 
passed by the National Congress, and 
of these decisions 1,061-were rendered 
by the Supreme Court of the United 
States. Many of these statutes are 
drawn inartificially, carelessly, ignor- 
antly. Their terms are so vague, un- 
certain, doubtful, that they breed liti- 
gation inevitably. They are thrust into 
the body of existing laws without any- 
body taking the pains to ascertain what 
the existing laws are, what decisions 
the courts have made in applying and 
interpreting them, or what the resultant 
of forces will be when the old laws and 
the new are brought together. They 
are made without the true basis for 
general legislation in the customs and 
needs of the community to be affected. 
Laws affecting the conduct of life and 
affairs of the people ought not to be 
passed because it happens to occur to 
someone that it would be a good thing 
to make a change. They ought to 
grow out of a generally recognized public 
need for the change, ascertained not by 
a process of reasoning but by experience. 
A new law is not justified merely because 
somebody sees an evil or inconvenience 
and thinks that he has a way to reform 
it, or because a system works badly and 
someone thinks another system would 
work better. Laws made in that way 
bring new inconveniences and new evils 
and have to be abandaned or continually 
changed. Changes in the substantive 
law ought to be subject to long con- 
tinued inquiry and discussion. They 
ought to be tested by the practical 
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knowledge of the people who will be 
most affected by them and are most 
familiar with the subjects to which they 
relate. Everyone familiar with legis- 
lation who has seen a proposed statute 
subjected to that kind of process knows 
that it usually results either in ascer- 
taining that the proposed law is inad- 
visable or in very great changes of its 
provisions. It frequently happens that 
when a law has been passed in that way, 
one can look back to the original meas- 
ure, whose authors had been clamoring 
for immediate enactment, and see that 
as originally framed it was all wrong 
and would have been most impracticable 
or injurious. Yet thousands of laws 
are passed in the United States every 
year without being submitted to any 
such test. We are coming very much 
into the habit of this kind of @ priori 
legislation, passing laws which somebody 
has conceived or reasoned out because 
they seem all right theoretically. There 
is a very prevalent idea that the people 
who would be most deeply affected by a 
law are disqualified as witnesses regarding 
its wisdom, practicability, and effect, 
because of their interest. If they see 
that a law affecting them is proposed 
and undertake to say what they think 
about it they are accused of lobbying 
and warned off the premises. Yet when 
all the different groups of people who 
will be affected by particular laws are 
put together they constitute the Ameri- 
can people, and if laws are to be made 
without hearing them we shall have a 
body of statutes based upon theory and 
not upon practical knowledge of affairs. 
All this mass of ill-considered, badly 
drawn, experimental, first-impression 
legislation with which the country is 
flooded from year to year causes in- 
numerable litigations which clog the 
calendars of the courts, occupy the time 
of judges, and delay the disposition of 
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other litigation. It creates new ques- 
tions faster than the courts can decide 
old ones. It causes ignorance and un- 
certainty regarding the law, which is 
continually changing; and the multi- 
tude of new laws is one of the chief 
reasons for the multitude of reported 
decisions. 

One of the most learned and able 
pure lawyers in all the history of the 
American Bar was Charles F. South- 
mayd, of the famous firm of Evarts, 
Southmayd and Choate. He retired 
from practice and took up his residence 
in Stockbridge, Massachusetts, and while 
living there he illustrated the effect which 
this new turmoil of legislation produced 
upon an old-fashioned lawyer by em- 
ploying an agent to attend the sessions 
of the Massachusetts legislature every 
winter and to report to him immediately 
upon their passage all new laws creating 
offenses or imposing penalties — ‘“‘man 
traps,” he used to call them — in order 
that he might regulate his conduct in 
such a way as to keep out of jail. 

Undoubtedly there is much reason 
in these later days for new legislation. 
Our social and industrial conditions are 
changing very rapidly. New relations, 
new rights, new obligations, are being 
created for the regulation of which the 
old laws and customs of the country are 
inadequate, and there must be new law 
to prevent injustice. Nevertheless there 
is no real need or justification for a large 
part of the laws that are made or for the 
way in which they are made. 

There is another most unwise kind 
of legislation which is one of the chief 
causes of uncertainty in our law and 
of the excessive litigation which so 
burdens the courts. That is the modern 
practice of perverting state constitutions 
from their proper office to establish the 
framework of government and declare 
the principles upon which it shall be 





conducted, and by expanding so called 
constitutions into general statutes 
crowded with particular and detailed 
provisions, many of them new, experi- 
mental, and the proper subject for treat- 
ment by ordinary legislative bodies. 
With this kind of provision go a multi- 
tude of specific limitations upon legis- 
lative powers. These limitations give 
rise to a multitude of questions as to 
the constitutionality of legislative acts. 
They can receive effect of course only 
through the judgment of courts as to the 
conformity of legislative action to their 


- requirements. Both of these kinds of 


constitutional provision arise from dis- 
trust of legislatures, which goes far be- 
yond any criticism of the courts or of the 
bar; but in this way there is created 
a condition of things in which the courts 
and the bar cannot possibly escape 
criticism for defects in the administration 
of law which are not of their own making. 
Such a basis for the conduct of popular 
government ought not to be accepted 
as final. 

Some time we shall realize that salva- 
tion does not come by statute; that 
prompt and effective administration 
of justice must rest upon stability and 
certainty of the law; that over-legisla- 
tion defeats its own purpose by the un- 
certainty and confusion and ineffective- 
ness which ensue; and that the proper 
function of the legislator is not to com- 
mand or compel the people whom he 
serves, but is, on the one hand, to record 
the matured opinions and sense of jus- 
tice of the community, and, on the other, 
to make these effective by the needful 
adaptation of the machinery of govern- 
ment. 

Of course all this is not a matter to be 
dealt with by lawyersat the Bar. Courts 
cannot apply the remedy nor can law- 
yers as officers of the courts. But 
lawyers probably make up the majority 
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of every legislative body in the United 
States, and moreover the opinions of 
lawyers in their own communities on 
such a subject as this will have a great 
effect in forming the public opinion 
which controls legislatures. 

There are certain specific measures 
by which American legislation may be 
greatly improved. One is, the estab- 
lishment of a reference library for the 
use of each legislative body, with a com- 
petent library force to furnish promptly 
to the legislators statistics, historical 
data, and information of all kinds per- 
tinent to proposed measures. Another 
is, the establishment of a drafting 
bureau or empléyment of expert counsel, 
subject to be called upon by the legis- 
lature and its committees, to put in 
proper form measures which are desired, 
so that they will be drawn with reference 
to previous legislation and _ existing 
decisions of the courts; so that they 
will not duplicate existing statutes, will 
not be inconsistent with existing statutes, 
will not ignore the decisions of the courts, 
will not undertake to do anything in one 
way which is already done in another, 
and will be written in good English, 
brief, simple, clear and free from am- 
biguity and inconsistency. There is 
a useless lawsuit in every useless word 
of a statute, and every loose, sloppy 
phrase plays the part of the typhoid 
carrier. A good many American legis- 
latures have already established refer- 
ence libraries and some have established 
drafting bureaus to the great advantage 
of their legislation. The state of Wis- 
consin has taken a very creditable 
leadership in that direction. This is 
the same kind of method which is fol- 
lowed in the British House of Commons, 
where there are regular counsel em- 
ployed by the Government to draft 
measures. It is manifest that a large 
part of our legislators must be without 
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the thorough knowledge of the whole 
field of law and the training in clear and 
accurate espression which ought to be 
employed in the phrasing of every new 
statute. If ever expert assistance was 
needed, the conditions of legislation 
in the United States at the present time 
show that our legislators need it in their 
law-making. One of the reasons why 
our legislation is so badly done is that 
this craze for making new laws upon 
every conceivable subject overburdens 
our legislative bodies and they have 
not the time to do their work properly. 
Laws are not properly considered in 
Congress or in our state legislatures, 
because everybody is always busy about 
other laws, and instead of a moderate 
output of legislation well-considered 
and well-done, we have an enormous 
output of ill-considered legislation. ill- 
done. The remedy for this cause of the 
evil is to cultivate public opinion in 
favor of moderation and against haste 
and excess in law making. Public com- 
mendation of the one and public con- 
demnation of the other would soon 
bring about an improvement. 
Another thing the Bar can do is to 
simplify the procedure of our courts. 
There is a very great difference in this 
respect in the states. Taking the coun- 
try as a whole, judicial proceedings tend 
to become more complicated and tech- 
nical. In some parts of the country, 
notably in my own state of New York, 
this tendency has already reached a 
point of serious abuse. The tendency 
is one which has existed in every system 
of jurisprudence from the Egyptians 
down. The special class to which is 
committed the guardianship of the law 
always drifts away in time from the 
standards of the plain people whom 
they serve, always becomes subtle, 
technical, overrefined, and the forms 
which they originally adopted to facili- 
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tate the process of getting at substantial 
justice come to be themselves the sub- 
ject of controversy which obstructs the 
way of justice. 

The administration of law in America 
had become very technical seventy 
years ago, although the conditions of 
life and business with which the courts 
and the Bar had to deal were com- 
paratively simple. The rules which 
governed the pleadings and proceedings 
of the common law both in civil and 
criminal cases were originally founded 
upon reason and adapted to the condi- 
tions out of which they arose. They 
were designed to protect rights and to 
facilitate the attainment of justice, but 
they had hardened into an iron-bound 
system which had ceased to fit the 
rapidly developing and changing life 
of American communities. People who 
were accustomed to simple and direct 
methods in their business grew tired 
of waiting and paying for lawyers to 
dispute over answers and pleas and 
rejoinders and rebutters and surrebut- 
ters, and tired of seeing criminals escape 
justice because the caption of an indict- 
ment was defective or a venire was 
informal. From that dissatisfaction 
grew the Field Code of Civil Procedure 
in 1848, which was followed by the 
greater part of the American states in 
what was known as the reformed pro- 
cedure. The influence of that code 
made the civil practice more simple 
even in the states which did not adopt 
it but continued with the common law 
practice. The code was brief, simple, 
quite general in its terms, and it swept 
away a whole mass of technical details 
and conformed the practice of law to 
the customs and habits of thinking and 
acting of the American people. That 
is the true basis for procedure. The old 
common law procedure was logical in 
a high degree, but man is not a logical 





animal. The American man especially 
is intensely practical and direct in his 
methods. American procedure ought to 
follow as closely as possible the methods 
of thought and action of American far- 
mers and business men and workmen. 
The law is made not for lawyers but for 
their clients, and it ought to be admin- 
istered, so far as possible, along the lines 
of laymen’s understanding and mental 
processes. The best practice comes 
the nearest to what happens when two 
men agree to take a neighbor’s decision 
in a dispute, and go to him and tell their 
stories and accept his judgment. Of 
course all practice cannot be as simple 
as that; but that is the standard to 
which we ought to try to conform rather 
than the methods of an acute, subtle, 
logical, finely discriminating, highly 
trained mind. It is that sort of thing 
which merchants seek when they get 
up committees of arbitration to decide 
their controversies without the inter- 
vention of lawyers. They are trying 
to get their questions settled in accord- 
ance with their instincts and habits of 
thought. That is the way in which all 
the great international arbitrations are 
conducted. Fortunately for then:, the 
judicial procedures of the nations differ 
so widely that there cannot be any par- 
ticular rules of practice in an inter- 
national case. Accordingly each coun- 
try tells its story in print and then both 
go in and tell the arbitrators about it. 
Many of these cases are exceedingly 
complicated and difficult, but they re- 
quire no complicated and difficult pro- 
cedure. . 

During the sixty-odd years which 
have elapsed since the reform of Ameri- 
can procedure by codification there has 
been a constant movement towards the 
same old condition of complex and 
technical procedure, caused by legis- 
lative interference with the details of 
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practice. In many states, year by year, 
well-meaning lawyers have been putting 
new provisions into codes of procedure, 
expanding, elaborating, refining, telling 
how everything shall be done, how 
every step shall be taken, how every 
paper shall be framed, endeavoring to 
meet every difficulty encountered in 
individual practice by a new provision of 
law. The New York Code, asa horrible 
example, has been swelled in this way 
to more than eight times its original 
dimensions. Most of these enactments 
have been made in entire good faith. 
Many of them prescribe methods appro- 
priate to secure or prevent the doing of 
particular things in the course of litiga- 
tion, provided they are strictly and ac- 
curately followed. The general result, 
however, is that in all litigation in these 
jurisdictions we have a vast multitude 
of minute, detailed, technical rules that 
must be followed — traps to catch the 
barbed wire entanglements; 
barriers which the subtle and adroit 
practitioner can interpose to hinder the 
pursuit of justice. Because these rules 
statutory they create statutory 
rights. A multitude of controversies 
about these statutory rights intervenes 
between the suitor’s demand for redress 
and his final judgment. Rights created 
by statute cannot be ignored by courts. 
Parties must be heard about them. The 
question upon them is, not what accords 
with substantial justice in the particular 
case, but what the law has said shall 
be done in such proceedings. So the 
time of courts is occupied, delay is in- 
curred, expense is increased. While the 
law is enforced, justice is hindered. The 
suitor who is right in his case may be 
wrong in his practice. The courts are 
hindered in doing justice because they 
must follow the statute. There is a 
premium on shrewd, ingenious, shifty 
attorneys. The possibilities of delay 
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and of forcing a compromise to avoid 
expense and annoyance induce litiga- 
tion by those who wish to avoid the 
faithful performance of their contracts. 
The calendars are crowded with such 
cases. In such a game the poor stand 
little chance against the rich, or the 
honest against the unscrupulous. The 
process of piling up more statutory rules 
continues in state legislatures. It has 
invaded Congress, and from many 
quarters efforts are coming to impose 
more and more specific rules upon the 
federal courts. Such proposals are 
made by good lawyers and they are made 
in good faith, but they are made without 
due consideration of the fact that each 
one is a step in the course of a vicious 
policy which ought not to prevail. There 
is no necessity for all this bedevilment of 
our practice by law. A short and simple 
practice act in each jurisdiction — such 
as some states have already — laying 
down the general lines of procedure and 


‘ leaving the rest to the courts, is all that 


is necessary. The courts want to do 
justice, and they will if they are per- 
mitted to. If rules are necessary the 
courts will make them and then the 
courts can see to it that they do not 
hinder justice. It is to be observed that 
the great lawyers in great causes concern 
themselves the least about technicalities. 
The small lawyers in the small cases are 
the worst, and that is just where the 
clients can least afford such methods. 
There was intense opposition to the 
simplification of practice by the Field 
Code of 1848. Most of the old lawyers 
were violently against it. In my early 
days the leaders of the Bar had all grown 
up under the common law practice be- 
fore the Code and they despised and con- 
demned the new ideas. Time and again 
I have heard them, in consultation with 
the author, describe the book as ‘‘your 
damned code, Mr. Field.’’ But it is 
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not the high priests of a mystery who 
determine whether it shall continue. It 
is the people who are either fooled by it 
or tired of it. They determined seventy 
years ago that practice should be simpler. 
And twenty-five years later the reform 
was followed even in England by the 
Judicature Act of 1873. There is oppo- 
sition to any improvement of our present 
system of practice in the direction of 
making it more simple. But the people 
of the country whose rights are being 
litigated will sooner or later find expres- 
sion and guidance in bringing about 
again the same kind of reform which 
Mr. Field inaugurated in 1848. 

There is one special field in which I 
think we can greatly reform ourselves. 
That is, in the application of our rules 
of evidence. I should not like to see 
broken down the carefully framed series 
of negations by which we seek to exclude 
from the knowledge of judges and jurors 
all testimony which does not conform 


to our conceptions of proper probative © 


character, leaving the testimony in our 
courts to take the wide range that 
characterizes trials on the continent 
of Europe; but there is no country in 
the world in which rules for the exclusion 
of evidence are applied with the rigidity 
and technicality obtaining in the United 
States. England and her colonies which 
follow the course of the common law 
have similar rules, but they are applied 
with a breadth and liberality in favor 
of getting at the truth not usually found 
in our courts. Our trial practice in the 
admission and exclusion of evidence 
does not agree with the common sense, 
the experience, or the instincts of any 
intelligent layman in the country. And 
as a consequence, while we are aiming 
to exclude matters which our rules 
declare to be incompetent or irrelevant 
or immaterial, we are frequently also 
excluding the truth. How common it 
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is to see an unsophisticated witness 
on the stand trying to tell a true story 
about some event with which he is 
familiar and continually stopped and 
bewildered by objections based upon 
distinctions which do not exist in his 
mind at all, and finally leaving the stand 
with a feeling that he has been bottled 
up and not allowed to tell the truth. We 
apply these same rules with the same 
rigidity to women, whose minds work 
in an entirely different way from the 
mind of any lawyer who ever had any- 
thing to do with devising or developing 
the rules of evidence. It is an exceed- 
ingly difficult thing to tell the truth, the 
whole truth, and nothing but the truth, 
on the witness stand, as any lawyer 
who has been a witness must realize; 
and the simplest and best way to get 
that done is to come as near as possible 
to allowing people to tell their stories 
their own way. When that is done the 
matters which have no proper probative 
effect can be disregarded. So far as my 
observation goes there are about twenty 
objections to the admission of evidence 
in a trial in an American court to one 
in an English court. The system of law 
is thesame; the rulesarethesame. The 
difference is simply that we have got 
into a bad habit, and we ought to cure 
ourselves. It does not help a case any 
on the merits to be so technical about 
evidence. On the contrary, it hurts 
the case with judges and juries, and it 
ought to do so because there is a fair im- 
plication that the lawyer who is so very 
particular about little points is not very 
confident in the merits of his case. 
The rule against reversals except for 
causes which can be shown to have 
affected the decisions in the court below 
will have a salutary effect in this direc- 
tion, and it has already had such an 
effect where it has been adopted. But 
even with such a rule our bad habits 
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will continue unless we remind ourselves 
of them and try to break them. 

I think there is a broader defect in our 
trial of causes in this, that we are too 
apt to play a game instead of trying to 
get down as rapidly as possible to the 
merits of the case. And we play the 
game for all it is worth. We enjoy the 
exercise of skill and the strategy and 
tactics of litigation. The lawyers on 
one side or the other of a large part of 
our litigations consider their duty to be 
to postpone to the latest time prac- 
ticable a possible adverse result. So we 
make our law suits a game of chess where 
they are not a game of chance. Indeed 
it is a most interesting and delightful 
game, but in the meantime the clients 
suffer. Unquestionably it would be best 
for all litigants taken as a whole and 
for the public whom we serve, if every 
lawyer should address himself with 
earnestness and sincerity to getting out 
the true facts of his case and getting 
the law applied to them as speedily and 
simply as possible. If we could all do 
that we could beat Dick the Butcher 
and Jack Cade on their own heath. Per- 
haps a sound opinion of the Bar may 
bring it about. 

We must remember that if we are 
conscious of faults which perhaps are 
trivial among the lawyers who have the 
public spirit to become members of this 
Association, those faults are sure to be 
more serious and injurious in those 
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members of the bar who take but little 
interest in the public aspect of their 
profession; the lawyers who are in the 
lower grade as to attainment and cultiva- 
tion; the lawyers who are but little 
familiar with the traditions of the pro- 
fession, and are trying small causes and 
having a hard time to get on with scanty 
business; the lawyers whose stock in 
trade is knowledge of the code and skill 
in the obstructive use of its provisions; 
the lawyers whose clients are found 
chiefly in that great class which seeks 
to prosper by doing injustice to others 
and uses the technicalities of the law 
to further that end. Among them there 
is always the danger that the necessities 
of the game will urge too far—the same 
influence which leads one man to strike 
below the belt, another to fire before the 
word, another to slip a card from the bot- 
tom of the pack. That danger is to be 
reached not by more legislation, but by the 
public opinion of the Bar, open discus- 
sion of the ethics of the profession, active 
insistence upon standards of conduct. 

We are in a period of universal develop- 
ment. All business, all science, all 
thought, are casting off old shackles 
and impediments and improving their 
methods, increasing their efficiency, lift- 
ing up their standards. It should not 
be that our noble profession is alone 
to remain stationary and without growth 
along the lines of better service and 
greater usefulness. 
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Law Reporting and Digesting 


REPORT PRESENTED BY THE COMMITTEE OF THE AMERICAN 
BAR ASSOCIATION ! 


O the American Bar Association: 

For the American Bar the problem 
of reporting and digesting is a peculiarly 
difficult one. There is no other Bar 
that has to keep in touch with the deci- 
sions of so many courts. Neither the 
courts nor the lawyers of one state can 
safely ignore the course of legal decisions 
in other states of the Union. The enter- 
prise that has brought about the publica- 
tion of the decisions of the courts of all 
the states and of the federal courts in 
every district in one series of volumes 
has of itself, by increasing the accessi- 
bility, increased the need of access to 
the reports of the decisions of all the 
states, and with the growth of the coun- 
try and the lapse of time, the volume 
of the reported cases has become almost 
intolerable. There is dissatisfaction in 
the profession because of this burden, 
and this dissatisfaction has often been 
expressed in the reports of this com- 
mittee. While recognizing the diffi- 
culties inherent in the situation, the 
committee has insisted upon the neces- 
sity of lessening the rate of increase in 
the volume of the reports, and that this 
may be done by discrimination in the 
publication of opinions and by shorten- 
ing the opinions themselves. 

This Association cannot control either 
the courts or the publishers, but it can 
at least let it be known whether or not 
it is in favor of the existing plan of 
publishing all the opinions of the higher 
courts or of publishing only those which 


1The meeting of the American Bar Association 
will be treated in the December Green Bag; we select 
this report, however, in view of its interest.—Ed. 


in the judgment of competent reporters 
are of real value in the statement and 
development of the law, and it may also 
be respectfully submitted to the courts, 
that in view of the increasing volume of 
reported cases, it is desirable that opin- 
ions that are to be reported should be 
as brief as is consistent with a clear 
statement of the facts and the legal 
principles applied to them and an ex- 
pression of the controlling reasons for the 
decision. Discrimination and exclusion 
are the more important in the series of 
reports which is to serve the Bar of the 
whole country, and it is in this series that 
there is the least selection and that the 
avowed purpose is to publish all cases. 
So long as the law is built upon the 
authority of decided cases there is need 
for the publication of all the cases in 
which the law is developed and by which 
its principles are applied to new con- 
ditions, but there is no need, at least ina 
series intended for general use through- 
out the country, for reporting decisions 
that deal only with questions of fact or 
in which familiar principles are applied 
to ordinary states of fact. The citation 
of such cases is not helpful to the courts, 
nor does it tend to the thoughtful study 
of the law. The principles of law have 
been well settled. They have been 
stated in ruling cases, in text-books of 
recognized authority and of late in 
cyclopedias with references to the cases 
in which they have been declared and 
applied. The profession could well do 
without reports of any cases which do 
not in some way modify these state- 
ments of legal principles or furnish some 
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substantial new illustration of the way 
in which they may be applied. 

It is not easy for the reporters to 
make the selection, but it can be done 
by good reporters and is worth the effort. 
It may seem to be against their interest 
to shorten their reports, but it is not, for 
if they do not make the effort, the system 
will break down with its own weight. 

Much can be done by the judges to 
avoid undue increase in the volume of 
the reports. On this point we may 
quote the language of a learned judge 
in New Jersey, in a recent address to the 
Lawyers’ Club of Newark.? Speaking 
of the American courts in general he says: 

The opinions of the judges are apt to read like 
lawyers’ briefs or essays. They often read as if 
the judge had just looked up the law and thought 
it necessary to cite authorities for the most 
firmly settled propositions. The English opin- 
ions read as if the judge knew the existing state 
of decisions and assumed that everyone else did, 
and that it was his business to show neces- 
sary development from established principles 
and their application to the particular case. The 
opinions are shorter and more directly to the 
point, based more upon the reason of the thing 
and rely less upon the multitude of precedents. 
We encumber our reports with the citations of 
case after case, repeating the decision of legal 
principles about which nobody has any doubt, 
with the risk of misleading counsel by slight 
variations in the forms of expression, and wasting 
time by the cumulative citation of cases where 
one authoritative case that settles the law is 
quite enough. 

There is an increasing tendency to 
uniformity in the statutes of the various 
states. A comparison of the recent 
legislation of all the states will show that 
to a very large extent, statutes enacted 
in one state have been substantially 
adopted in the legislation of others, and 
this not merely in those matters in which 
special efforts have been made to bring 
about uniformity in legislation. 

The unity of the country in social 


Mr. Justice Swayze, New Jersey Law Journal 
for June, 1913. 
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and business affairs makes it necessary 
that business men as well as lawyers 
having anything more than a local prac- 
tice, should be able readily to inform 
themselves of the laws of many states 
on a great number of subjects. There 
is already a tendency to uniformity of 
classification in the preparation of digests 
and this tendency should be stimulated 
by the approval of this Association and 
accelerated by the conscious and well- 
directed efforts of editors and publishers 
and legislative commissions. Effective 
action on these matters cannot be taken 
without co-operation among the several 
states, and if the Association approves 
of and is desirous of taking effective 
measures for retarding the increase of 
the volume of the reports and of bringing 
about uniformity of classification and 
plan in the digests of the statutes of the 
several states, your committee would 
recommend that a special committee be 
appointed for the purpose consisting of 
one member of each state. 

The committee offers the following 
resolutions: 

1. That the increasing volume of 
the reported cases is a burden for which 
some relief must be found both in the 
selection of the opinions that are reported 
and in greater brevity in the opinions 
themselves. 

2. That it is desirable that there be 
substantial uniformity of plan and 
classification in digests of the statutes 
of the various states. 

3. That a committee be appointed 
consisting of one member from each 
state to consider these matters, and to 
confer with members of the Bar and with 
judges and reporters and to take such 
action as they may think best to bring 
about the desired results.* 





’This report is signed by Edward Q. Keasbey, 
Sigmund Zeisler, Francis Fisher Kane, J. Newton 
Fiero, and Thomas H. Reynolds, for the Committee. 








A High School Student’s Essay on the Judicial Recall 


By ARTHUR O. LEE 


OF MADISON, MINN. 


The following able essay, a remarkable production for a school boy of seventeen, 
illustrates the result of the Minnesota movement which has made the judicial recall 


a topic for school debates and prize competitions. 


Its author won the first prize, 


forty dollars, in a contest which closed Sept. 1, 1914, being open to all students of 


Minnesota high schools. 


This contest, together with a similar one for law school 


students, was instituted last spring by Rome G. Brown, Esq., of Minneapolis, Chair- 
man of the American Bar Association Committee to Oppose Judicial Recall. — [Ed. 


DETERMINED and widespread 

attack is being made upon the old 
and established order of things political. 
It is asserted that we have outgrown our 
Constitution; that government is not 
sufficiently direct and responsive; that 
our courts are usurping legislative 
powers; that they are abusing their 
high offices in the interests of special 
privilege, and that justice is being de- 
layed. 

The popular unrest that has arisen 
has received its proportions, not so 
much from the nature of the conditions 
calculated to produce it as from the 
contagion produced among the impres- 
sionable populace by the Socialists and 
the so-called progressives, who, with 
their radical ideas of democracy, are 
traversing the states of our nation, 
fascinating and inchaining the imagi- 
nation of the people with a hue and 
cry about “‘popular” government. The 
idea of “direct government,” ‘‘popu- 
lar control” and the rest of the catch- 
phrases of the propaganda of so-called 
progressivism are alluring to the aver- 
age everyday citizen who has neither 
the time, the inclination nor the capac- 
ity to make more than a superficial 
analysis of what it means and embodies. 

The recall epidemic has reached Min- 
nesota and a constitutional amend- 


ment is up for approval or rejection, 
as the voters of this state see fit, pro- 
viding for the recall of all public officials, 
elective and appointive. This includes 
judges. It is urged by the “progres- 
sives’’ who brought the proposal into 
prominence that we need more direct 
and responsive government, and that 
in view of the abuses in our judiciary 
the people should exercise a direct re- 
straint upon the actions of the judges. 
In short, the underlying purpose is to 
control, by the arbitrary exercise of the 
popular will at recall elections, the acts 
and tenure of public officials, including 
the judiciary. 

Those who advocate the recall at- 
tempt to justify the adoption of such 
a proposal by citing cases of delayed 
justice, drawn out litigations and usur- 
pation of legislative functions by the 
judiciary. 

As to delayed justice, long litigations 
and technical imperfections in our judi- 
cial system, no one can consistently 
claim that the exercise of the recall 
would tend to ameliorate these condi- 
tions. In fact, it was not originally 
proposed in order to meet these difficul- 
ties. However, it is claimed that we 
need to exercise a check upon judges 
who frequently usurp powers, not prop- 
erly theirs, to declare laws unconstitu- 
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tional. This, with the argument for a 
direct democracy, is advanced as a 
principal reason why the state of Min- 
nesota should incorporate into its con- 
stitution the provision for the recall 
of public officials, including judges. 

It is claimed that the courts have 
overstepped their authority by assuming 
to declare laws unconstitutional. But 
what is the limit of the authority of 
a court in a case where a law is seen 
in fact to be void and unconstitutional? 
American courts, since the beginning, 
have claimed this duty as a proper 
function under our constitutional sys- 
tem. Professor Thayer of Harvard, 
in his constitutional discussions, proves 
that when the judiciary declares an act 
repugnant to the organic law it is act- 
ing in its proper sphere. In fact this 
function of the judiciary has become 
an essential feature of our govern- 
mental system. This, then, is not usur- 
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pation, much less does it constitute a 
ground for adopting the recall. 

When the exponents of the recall, in 
trying to justify their proposal, at- 
tempt to show that the judges in the 
good state of Minnesota are corrupt 
and inefficient, they miserably fail to 
present an argument. The judiciary of 
Minnesota has always presented and 
gives assurance of presenting to its 
citizens a class of the most honorable 
and patriotic-spirited men in the pro- 
fession. Our courts thus far have been 
above reproach and the criticism di- 
rected against their honesty and integ- 
rity stands unsubstantiated. 

There is not one consistent reason 
why Minnesota should make the recall 
a part of the organic law of the state. 
It is not a constructive step. It is re- 


actionary and retrogressive, a step back 

to the dark ages of government. 
Analyzed to its logical conclusion the 

adoption of the recall means that our 


representative form of government is 
to be substituted by a direct or an un- 
limited democracy. No _ proposition 
could strike more directly at the heart 
of representative government. We are 
told that representative government, 
which is the one great political bequest 
from the growing development of the 
progressive nations of the world, has 
failed. We are urged in the name of 
“‘progress’” to adopt the instruments 
of socialism, including the recall, in 
order that our government shall become 
more direct and responsive. But direct 
democracy is nothing new. It existed in 
cultured Athens and in civilized Rome. 
It prevailed in bloody France. The his- 
tory of these nations is an instructive 
memory. In them direct government 
by the numerical majority failed. In 
them the ideal theory was shattered. 
And they had the initiative, the referen- 
dum, and the recall democracy. 
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Ostracism in Athens operated on the 
same principle as does the recall. There 
is no essential difference between the 
form of those old-time goyernments 
that have failed and the form now pro- 
posed. Those who uphold the recall 
argue that times have changed, that 
conditions are different and that what 
applied to those past nations could 
present no lesson to us. But, while we 
admit that great changes have crept 
over our civilization, we emphatically 
deny that fundamental principles and 
governmental axioms have materially 
changed. Human nature is the same to- 
day as it was in Greece and France. 
Conditions change, ingrained principles 
and human nature endure. 

Do men realize that by instituting a 
direct vote on the political and eco- 
nomic questions confronting the judi- 
ciary in our complex American life 
they are casting the established idea 
of representative government on the 
rubbish heap and taking from the same 
rubbish heap the discarded and cast- 
off principle of direct and unlimited 
democracy? Why should we disregard 
historical illustration when the _polit- 
ical history of the world shows that 
where pure democracy has failed repre- 
sentative government has succeeded on 
its ruins? The men who framed our 
splendid Constitution considered the 
different forms of government, includ- 
ing direct democracy, and decided in 
favor of representative government, 
which, under our constitutional system, 
has become the model of the world. 

Then why should we change our 
form of government? Are we justified 
in bequeathing to posterity a system 
of government inferior to that which 
we have inherited and hold in sacred 
trust? When conditions do not and 
cannot warrant a radical change, have 
we the moral right to undo in a single 


stroke the finished product of 500 years 
of Anglo-Saxon development of the 
idea of representative government? 
Now let us test the proposition of 
popular recall in the light of a few 
fundamental principles. There are cer- 
tain inalienable rights which inhere in 
free government and which are recog- 
nized in all constitutions. Among 
these rights there is none more impor- 
tant than this — that no citizen shall be 
deprived of his liberty: or property ex- 
cept by the judgment of the law and 
after a trial before an independent and 
impartial tribunal. This is the key- 
stone of the arch. The majority of the 
legal voters cannot constitute itself 
such tribunal. If it does, there is no 
sure or stable protection for the rights 
of any individual or of any minority. 
Most common among the class of 
cases that come up before the law are 
those in which one of the parties is in 
fact, if not in name, the people them- 
selves or the temporarily popular ma- 
jority. It is generally contended in 
these cases that some fundamental 
right of the individual or of the mi- 
nority is being violated. In _ such 
cases how is the independence of the 
tribunal which is dependent upon one 
of the contracting parties to be main- 
tained? Take a common case. A pop- 
ular majority, through the legislatures 
elected by it, enacts a statute requir- 
ing railroads to carry passengers for 2 
cents a mile, or 2 cents for 10 miles. In 
the test case that comes before the 
court the railroad claims that the act 
robs it of its property. The court, 
after hearing and study of the facts, 
sustains this claim. Being dissatisfied 
with the decision, the popular major- 
ity recalls the judges who gave the 
decision and elects judges who will re- 
verse the decision. Which is the deter- 
mining power? Is it not the popu- 
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lar majority which has constituted it- 
self the court in its own case? 

Let us examine the recall in the light 
of another fundamental principle. 
When the same power which enacts a 
law also decides whether the particu- 
lar case comes within that law, we call 
it a despotism. There is no separation 
of powers and functions. On the other 
hand, in a free governmerit one body 
makes the law, while another body 
decides whether the particular case 
comes within the law. Thus the citi- 
zen is protected, because the legislative 
and judicial departments are kept sepa- 
rate. Now if the popular majority 
not only makes the law, but also decides 
whether a given case falls within it, 
then the legislative and judicial powers 
are united. The government then ceases 
tobefree. It isadespotism, the despotic 
tyranny of popular majorities. 

Not only is the judicial recall wrong 
in principle, but its effect would be to 
destroy the independence of the judi- 
ciary and, in the last analysis, to de- 
stroy the functions of the judiciary 
itself. The real progressive tendency 
during the last half century has been 
to build up an independent, untram- 
meled judiciary, recognizing no master, 
catering to no party or faction and ad- 
ministering justice according to law. 
But the recall proposition is a direct 
blow at this progressive development 
of an independent judiciary. 

Basing their argument on the as- 
sumption that the judge is an agent or 
servant of the people, the opposition 
reach the conclusion that the people 
have the privilege of recalling their 
agent when he fails to satisfy the pop- 
ular majority. The fallacy in the argu- 
ment is in the assumption that the 
judge is an agent of the people. He is 
not an “agent”? in any sense of the 
word. The peculiar character of the 
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judicial office makes it imperative that 
he exercise his functions impartially, 
recognizing no constituency whatever, 
except, as Marshall said, “his con- 
science and his God.” To make the 
judge dependent upon the public in a 
case in which the public is a party is 
to make the judge dependent upon the 
will of one of the parties upon whose 
claim he is to pass judgment. No sane 
man would be willing to have judgment 
passed upon him under such circum- 
stances. It is precisely this state of 
affairs which it is the main object of 
the Socialists to bring about. They 
would have the majority pass statutes 
confiscating private property and, by 
the judicial recall, allow the same ma- 
jority to coerce the courts into allowing 
such statutes to be enforced. They 
would eliminate private property by 
eliminating the present power of the 
courts to protect it. 

The effect of the recall upon the per- 
sonnel and character of the judiciary 
would be anything but salutary. By 
the very nature of things the recall 
will, and necessarily must, lower the 
judicial standard. Claiming that the 
impeachment process is too cumber- 
some, those who advocate the recall 
urge that the people should be given 
the power to remove inefficient or cor- 
rupt judges and elect better judges. 
But the feasibility of this is question- 
able. What constitutes inefficiency or 
incompetency? Can you expect a de- 
feated litigant to judge judicial ca- 
pacity fairly? Is it rational to at- 
tempt to determine the legal and con- 
stitutional correctness of a judgment 
by popular vote? Would it not be con- 
sidered exceptional to have the com- 
petency of a physician passed upon by 
popular vote? The electorate, especial- 
ly in a case of a supreme judge, would 
be uninformed concerning the charac- 
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ter of a certain judge charged by a few 
with incompetency. How, except by 
an extended campaign of education 
costing thousands of dollars, which cor- 
porations and special interests only 
could afford, could the character of a 
judge be determined? Then what rea- 
son is there to suppose that the elec- 
torate will do better concerning the se- 
lection of the second judge? Remem- 
ber that the same power which created 
the bad judge in the first place is 
creating the next one. Is that body, to 
which the demagogues subtly refer as 
the ‘‘people,”’ infallible? 

Consider the question of corruption 
charged against a judge. Is it justice 
to have his honesty determined upon 
by popular vote after a heated cam- 
_paign in which stump orators and dem- 
agogues have vied with one another in 
presenting trumped-up charges and ex- 
aggerated statements  vilifying the 
character of a judge? How will the 
judge single-handedly combat these 
agitators and attend to his judicial 
duties at the same time? 

The indignity and disrespect to which 
our judges will be made subject under 
the threat and operation of the recall 
will work disaster on the personnel of 
our judiciary. What successful lawyer 
will leave his practice to hold an un- 
certain and discredited office? What 
class of judges will such a state of af- 
fairs tend to produce? Does it stand 
to reason that the threat of recall, 
hanging over the head of a judge like 
a sword of Damocles, will make him 
a better judge? Will men who pos- 
sess true judicial caliber consent to be- 
ing coddled into accepting an office 
whose tenure is controlled by fluctuating 
popular majorities? 

Hamilton, Madison and Marshall 
said that the complete independence 
of the judiciary was absolutely essen- 
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tial under our form of government. 
In order to perform its high function 
the judiciary must be independent of 
the legislative power no less than of 
the power of popular majorities. To 
fuse the judicial and legislative func- 
tions is to destroy that separateness 
which ‘was intended to exist between 
the three departments of government. 
To make the judge the tool of tempo- 
rary popular majority, compelling him 
upon threat of recall’ to obey every 
changing whim and caprice of public 
opinion, is to make him, not the expo- 
nent of what the law is, but of what 
the people, for the time being, think 
they want it to be. Under sucha ré- 
gime we shall have a government of 
men, not a government of laws. 

But the insidious and undermining 
influence of the recall does not end 
here. The duty of the judiciary is to 
protect constitutional safeguards, to se- 
cure the rights of individuals and mi- 
norities, however small. A judge, held 
in jeopardy by threat of arbitrary re- 
call, cannot by the very nature of 
things exercise this function independ- 
ently, fearlessly or impartially. He 
has got to look to the wishes of the 
faction which has made possible his 
election. If he disregards their man- 
dates, this function will, by employing 
the recall, proceed to replace the in- 
flexible judge with a pliant reed, de- 
pendent upon their commands. When 
such a state of affairs comes to exist, 
as it unavoidably must under the re- 
call, the people of Minnesota must ex- 
pect the nullification of constitutional 
protection through the destruction of 
the independence of the judiciary. 

By constitutional safeguards we mean 
those liberties and established rights 
which inhere in free government. The 
first ten Amendments embody these 
rights almost in their entirety. They 
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are written into the fundamental law 
of our land and are the distinguished 
feature of our Constitution, written 
as they are in the shape of definite 
constitutional provisions insuring 
to every citizen the right of life, 
liberty, property and human happiness. 
These limitations upon the governing 
power have made our government the 
scientific basis of the constitutions of 
the world. These are the limitations 
which by reason of the recall agitation 
are being seriously threatened at the 
present time. The citizen who really 
understands that the adoption of the 
recall will directly through the de- 
struction of the independence of the 
judiciary, and indirectly, through the 
nullification of constitutional  safe- 
guards,, work against the basic princi- 
ples of true government, will never be 
found placing his mark of approval 
opposite the proposed amendment. 

But there are further objections to 


this boasted cure-all, the popular re- 
call. Its impracticability alone must 
prohibit it from ever becoming a work- 


able instrument. The expense of get- 
ting petitions signed, of conducting a 
campaign of education regarding the 
qualifications of a certain judge and 
the outlay connected with recall elec- 
tion must necessarily be immoderately 
great, especially so in the case of a 
supreme court judge. The middle class, 
which usually bears the brunt of such 
burdens, will not be able to exercise 
the use of the recall. Rather, you will 
find it will be the rich, influential liti- 
gants defeated in court trials, corpora- 
tion-owned and controlled presses, spe- 
cial privilege interests and other self- 
serving elements, that will have the 
means and the influences to bring about 
the recall of a judge who dares to act 
without consulting their wishes. 

If there ever was such a thing as 
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bribery and corruption we shall have 
it in the judiciary if the tenure of 
that body is to be controlled by those 
who are financially the most powerful 
and influential. A campaign of slan- 
der, misrepresentation and _ villification 
can be carried against a judge by pow- 
erful interests,and the retention of a 
fair, impartial judge will be next to 
an impossibility. The recall is not an 
instrument designed to be employed 
by the forces of democracy. It is, 
rather, an instrument whereby plutoc- 
racy and wealth, hiding behind the 
protection of the recall, can perpetrate 
crimes darker than any which ever 
stained the history of the judiciary. 

Voters of Minnesota, this is the re- 
call and such its meaning. If you vote 
for the recall amendment you have got 
to take all that goes with it. Remem- 
ber that the recall is not a panacea for 
the technical imperfections in our ju- 
diciary. Remember that it means the 
overthrowing of representative govern- 
ment and the substitution for it of di- 
rect and unlimited democracy. Re- 
member that it means the destruction 
of the independence of our judiciary 
and of the judicial department itself. 
Remember that, through the destruc- 
tion of the independence of the judi- 
ciary, it means the nullification of con- 
stitutional safeguards, thus establish- 
ing socialism, menacing every right of 
property and of liberty which you now 
cherish, menacing even your very ex- 
istence. Remember that it is imprac- 
ticable and unworkable, a two-edged 
sword, destructive of the judiciary and 
destructive of the interests of the peo- 
ple. Remember that it is fundamentally 
and totally reactionary, subversive 
of all true government and repugnant 
to all the fundamental principles for 
which civilized man since the signing 
of Magna Carta has fought. 








Justice Lurton’s Will 


By HENRY WOLLMAN 


OF THE NEW YORK CITY BAR 


OME news agency, I think it was the 
: Associated Press, sent out an article 
to the effect that Justice Lurton’s 
will was invalid because he had failed to 
comply with necessary legal require- 
ments as to witnesses, and it seems that 
that erroneous and hurtful opinion now 
prevails. 

Justice Lurton, at the time of his 
death, and during practically all, if 
not all, his life, was a citizen of Ten- 
nessee. His will must be judged by the 
laws of Tennessee. It is valid under 
the laws of that state. 

A will in the handwriting of a testator, 
signed by him, but which is not attested 
by witnesses, would be void in nearly 
every state in the Union, but such a 
will is legal in Tennessee, by specific 
statute, and by decisions of the courts 
of Tennessee. 

Generally speaking, a will is good as 
to real estate only when it is executed 
according to the formalities prescribed 
by the laws of the state where the real 
estate is situated, but personal property 
passes under a will that is valid under 
the laws of the state or country of the 
residence of the testator, although it does 
not conform to the laws of the state or 
country where the personal property 
actually is. Justice Lurton undoubtedly 
did not have any real estate outside of 
Tennessee. His will is valid as to real 
estate that he owned in Tennessee and 


as to any personal property that he 
owned in the District of Columbia or 
anywhere else. 

Justice Lurton’s will, which was 
signed by him, recited specifically that 
it was entirely in his own handwriting. 
Such a will is known in law as a “‘holo- 
graphic” will. ; 

The Statutes of Tennessee provide 
that a paper writing, appearing to be 
the will of a deceased person, written 
by him, having his name subscribed 
to it, or inserted in some part of it, and 
found after his death, among his valuable 
papers, or lodged in the hands of another 
for safe-keeping, shall be good and 
sufficient, if the handwriting is generally 
known by his acquaintances, and it is 
proved by at least three credible wit- 
nesses that they verily believe the writing 
and every part of it to be in his hand. 

Moreover, the decisions of the highest 
Court of Tennessee, before which Jus- 
tice Lurton practised before he was 
elevated to the bench, show that his 
will is valid. See Crutcher v. Crutcher, 
11 Humphrey (Tenn.) 377, and Douglass 
v. Harkrender, 3 Baxt. (Tenn.) 114. 

The memory of a splendid Judge, such 
as Justice Lurton was, whose record 
for accuracy on the bench was extremely 
and deservedly high, should not be 
marred by the unfounded and unwar- 
ranted statement that he did not know 
how to draw a valid will. 
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‘Reviews of ‘Books 


Treitschke’s Doctrine of the State: An Attempt to 


Correct Misconceptions 


Politik: Vorlesungen gehalten an der Universitat 
zu Berlin. Von Heinrich von Treitschke. Heraus- 
gegeben von Max Cornicelius. 2d, revised edition, 
1899. 2vols. S. Hirzel, Leipsic. 


REITSCHKE’S name has figured 

so much in discussion of the Euro- 
pean war that it seems worth while to 
deviate, for the time being, from the 
custom of reviewing only recent books 
to take account of the doctrines of a 
writer who is to be remembered not only 
as an historian, but as a contributor to 
political theory. It would, indeed, be 
difficult to determine whether Treit- 
schke’s influence in Germany has been 
greater as a historian or as a political 
theorist; it is difficult to detach the two 
elements from each other, for on the 
one hand his history might be treated 
as the elaborated illustration of his 
political principles, and on the other, 
his political principles might be regarded 
the distillation of his accumulated his- 
torical impressions. The two phases 
are interdependent, and which should 
serve as the starting point for an 
appraisal may be only a matter of arbi- 
trary choice. It is, however, with 
Treitschke the political teacher, rather 
than with Treitschke the historian, that 
we are chiefly concerned to-day. His- 
tories may be superseded, but striking 
political doctrines will always retain 
interest for posterity. 

Articles in English and American news- 
papers and periodicals on Treitschke have 
given an utterly false impression of that 
author. He is remembered, in Ger- 
many, largely as an historian who lent 
his support to the ideals of the Prussian 


State of Bismarck’s time. Yet what 
might be called the purely political side 
of his work, his advocacy of a certain 
political creed, deserves to be set to one 
side in estimating the essential value of 
his contributions to history and science. 
When Professor Garner, in his ‘‘Intro- 
duction to ‘‘Political Science,’’ deems it 
necessary to refer to Treitschke’s ‘‘bril- 
liant”” work on ‘‘Politik,’’ in which inter 
alia the principle that democracy and 
aristocracy are different forms of one 
thing, republicanism, is laid down, we 
may be sure that the literature of politi- 
cal science cannot wholly ignore Treit- 
schke, even if the literature of history 
should regard him as superseded. There 
can be, moreover, no doubt of the man’s 
independence and courage, nor of the 
fact that he preached what he sincerely 
believed regarding the destiny of Ger- 
man constitutionalism. 

The English are naturally offended at 
Treitschke, because he was frank in 
expressing his opinions of the foreign 
politics of Great Britain in the nine- 
teenth century, and because he was 
an uncompromising supporter of Ger- 
man culture. But does it follow that 
because a man is anti-English he is a 
madman or a brute? Seemingly one 
should be permitted a certain latitude 
in forming his opinions without running 
the danger of being denounced as im- 
moral or violent by everybody of whom 
he comes to entertain an unflattering 
estimate. 

The Lectures on Politics do not, un- 
fortunately, reach us in quite the form 
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which they would have had if the text 


had been prepared by Treitschke’s hand, - 


instead of being made up from note- 
books of students. The editor found, 
however, fairly abundant stenographic 
and other materials available, and this 
fact explains the undeniable charm of 
literary personality about the work, 
which reveals both those qualities that 
made Trietschke successful in the lec- 
ture room and his gifts as an author. 
The traits that rendered him attractive 
to students may thus be comprehended. 
He had a versatile and cultivated mind, 
contact with which might well have 
inspired his students with the sense of a 
broadly cosmopolitan outlook defying 
limitations of time and place. His un- 
pedantic quality of strong common sense, 
now and then taking a witty turn, must 
have given pleasure. On the spiritual 
side his lofty moral ideals, and the 
respect with which he spoke of Chris- 
tianity, were not to be forgotten. Such 
a man must have given the impression of 
being neither a worldling nor a dreamer. 
He satisfied patriotic aspirations, the 
love of action, the Carlylean cult of the 
heroic personality as a determining fac- 
tor in history, the feeling for aristocratic 
tradition. He must have seemed the 
champion of a doctrine of the State at 
once practical and enlightened, neither 
visionary nor pessimistic, which some- 
how surpassed the Hegelian doctrine 
of the State in its respect for concrete 
realities and in its recognition of the 
practical conditions under which the 
mission of the State must be achieved. 
Treitschke was no pacificist. He 
believed the notion of a _ perpetual 
peace to be visionary. He considered 
it only natural that each State should 
seek the exaltation of its own person- 
ality. That all States should become 
alike he regarded as impossible; the 
family of States would necessarily be 


made up, like the State itself, of dis- 
similar personalities; uniformity would 
be as undesirable in the family of States 
as within a single State. As a result 
of this sharpening of individuality, 
Treitschke held that differences would 
inevitably arise between States, for 
which war would offer the only possible 
solution. For States are sovereign, in- 
dependent, and equal, and as such cannot 
be subject to any external limitation, but 
their duties to foreign States can only 
be these which they assume by free con- 
tract, without sacrificing any of their 
independence. An international com- 
munity in which conflicts between 
nations were to be obviated by a system 


of free international agreements is in 


Trietschke’s opinion the goal toward 
which the human race should work, but 
he is clearly convinced that such a 
system, though the ideal one, can never 
be attained, and consequently that wars 
will be inevitable to the end of the 
world. This was not exactly chauvin- 
istic teaching. Treitschke did not ex- 
hort his country to go to war; he merely 
told it that war could not be avoided, 
without saying when the necessity would 
arise, nor who would be the foe. Other 
philosophers, Hegel for instance, have 
taught the necessity of war in similar 
terms of vagueness and_ generality, 
without being accused of preaching 
chauvinism. 

It is true that Treitschke recognized 
the certainty, if Germany should ven- 
ture upon a resolute colonial policy, of a 
conflict of interests between Germany 
and Great Britain,! whose policies he 
frequently assails from a Prussian stand- 
point. But we believe it safe to say that 
nowhere does he urge the German people 
to prepare for an encounter with the 





1In “The Beginnings of German Colonial 
Policy.” 
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rival across the Channel, and that 
nowhere does he include a war with 
England among the probabilities of the 
near future. Undoubtedly Treitschke’s 
portrayal of England as the great robber- 
State, which became familiar to the 
German mind during his professorship 
at Berlin, influenced public opinion and 
supplied chauvinism with arguments, 
but that fact alone does not justify the 
assertion that Treitschke was a chau- 
vinist. 

If there is any reason for calling 
Treitschke a chauvinist it is to be found, 
if it exists at all, in his belief that war, 
while not the most important function 
of the State, forms one of the essential 
elements of its being. ‘“‘Constantly,” 
he says, “the truth will affirm itself that 
only in war a people grows into a nation. 
Only great deeds performed with a 
common motive of patriotism hold a 
people inwardly together.””? The extent 
to which Treitschke conceives the State 
as material force, and the place allotted 
to war in the life of the State, can be 
accurately appreciated only by con- 
sidering some of the chief features of 
his doctrine of the State. 

A difference of opinion has long ex- 
isted between those who identify the 
State with society and those who main- 
tain society to be larger than the State. 
Much energy has been wasted in a 
rather fruitless controversy, which is of 
interest chiefly as illustrating the diver- 
sity of conceptions underlying defini- 
tions of the State. Treitschke’s concep- 
tion of the State is that of an entity 
distinct from society in general; the 
State neither exists solely as the instru- 
ment of men living in society, nor do 
men exist solely as instruments of the 
State; the citizens and the State both 
have their respective rights and duties 
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with respect to each other, and conse- 
quently cannot be related as end and 
means. The end for which the State 
exists must be found within its own 
being, not without; but in the case of a 
living being, a personality, it is more 
proper to ask, what is its moral vocation? 
The State consists of power in its 
external life, and of legal order in its 
internal one. “Its chief functions, 
accordingly, must be military affairs 
and the maintenance of justice, in order 
to defend the community of its citizens 
externally and to hold it within bounds 
internally.’’* For the fulfillment of both 
these functions there exist certain mate- 
rial means. In private law the State, 
as the custodian of individual rights 
and duties, leaves much to the inde- 
pendent will of the citizen, as in the 
case of the law of contract. In the field 
of public and criminal law its activity 
is more intense. ‘Here the State comes 
forward as a coercive factor, inasmuch 
as it defends the legal order against the 
inroads of the evil will, and determines 
what the rights and duties of the citizen 
shall be. In sharp contrast to private 
law, the principle accordingly holds true, 
in this case, that the will of the individual 
is entirely deprived of the power to 
decide whether he will act in accordance 
with the law or not. The principles of 
public law are here so completely bind- 
ing that law and duty coincide.”’* 

The following extract will illustrate 
the military aspect of Treitschke’s 
philosophy: 

The second essential function of the State is 
the carrying on of war. That this should have 
been so long disregarded shows how effeminate 
the political science that plebeian (biirgerlich) 
hands had elaborated had finally become. In our 
own century, since Clausewitz, this sentimental 
conception has disappeared, but in its place a 
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one-sidedly materialistic notion has arisen, which 
after the fashion of the Manchester school re- 
gards man as a two-legged creature whose voca- 
tion it is to buy cheaply and to sell dearly. 
That this conception is also highly unfavorable 
to war is demonstrable; and a sound conception 
of the State and of its military power gradually 
returned, for the first time, after the experiences 
of the last war [the Franco-Prussian]. Without 
war there would be no State. All the States 
which we know arose in consequence of wars; 
the defense of its citizens by arms remains the 
first and most essential vocation of the State. 
Accordingly, war will last until the end of his- 
tory, so long as more than one State exists. 
That it could ever be otherwise is neither to be 
inferred from the laws of the human mind and 
from the nature of man, nor in any manner to be 
desired. The blind devotees of a perpetual 
peace commit the irrational error of isolating the 
State or of dreaming of a world State.> . . . 


To the historian who lives in the world of 
deeds it is clear at once that the demand for a 
perpetual peace is reactionary from beginning to 
end; he sees that all movement, all progress, 
would be obliterated from history with the 
elimination of war. It has always been only 
weary, lifeless, and stationary times that have 
played with the dream of perpetual peace. 
Modern history shows three periods of this sort. 
First of all there was the sad period following 
the Peace of Utrecht, after the death of Louis 
XIV. The world appeared to breathe again, 
but Frederick the Great, with singular clear- 
ness of vision, pronounced those years a period 
of universal degeneration in European politics. 
The Holy Roman Empire in the ridiculous con- 
dition then existing, an unprepared Prussia 
facing the question of growth or perdition — all 
these unripe conditions were explained as ethical 
by the apostles of reason. The elder Rousseau, 
the Abbé Castel de St.-Pierre, and others came 
forward and wrote their deluded books on per- 
petual peace. The second epoch in which men 
intently smoked the pipe of peace followed the 
Congress of Vienna, under similar conditions. 
The Vienna agreements were regarded as ratio 
Scripta; it must be rational and moral for two 
noble nations, the Italians and the Germans, to 
remain mutilated for all eternity. Through 
the third epoch we are now passing, again after 
a great war, which seems to have destroyed all 
idealism in Germany. Does not the noisy 
laughter of vulgarity resound loudly and shame- 
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lessly to-day, whenever anything goes to pieces 
that has made Germany great? The fundamen- 
tals of our ancient, noble culture are now being 
destroyed, everything that has made us an aris- 
tocracy among the nations is scoffed at and 
trodden under foot. This, then, is particularly 
the time to renew the fancy of a perpetual 
peace. It will not, however, be worth one’s 
trouble to discuss this state of affairs any longer; 
the living God will always see that war ever 
returns as a drastic medicine for the human 
race.® 


What should lead Treitschke to give 
so important a place to war in his theory 
of the State? This undue, we might 
say even extravagant, stress on the mili- 
tary aspect of the State is to be ex- 
plained, not by the inward constitution 
of society, but by the relation claimed 
to subsist between different societies. 
This relation, in Treitschke’s opinion, 
renders it necessary for the State to resort 
to war, in order to maintain society 
in the face of external dangers rather 
than of internal perils. There is no 
sovereign in existence empowered to 
administer justice between separate 
nations. All the nations are themselves 
sovereign, owing obedience to no one 
but themselves. War, therefore, is the 
only procedure available for the prose- 
cution of their claims upon one another. 
“Political idealism, indeed, calls for war 
at the same time that materialism repu- 
diatesit.’”’7 Nor is it true that with the 
progress of civilization wars become 
shorter and less frequent.’ On the con- 
trary, every nation must continue to 
work out its own destiny with vigor. 

Treitschke says: 

No progress in this theory of the Law State 
(Rechtstaat) can be made by giving higher 
functions to the State by a stroke of legerdemain. 
That was done by Ahrens and the philosophy of 


Krause. Law is here defined as the totality of 
all institutions which lead men to perfection. 
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One is then free to prove that the mere Law State 
has power to solve every problem of culture. 
But that is sleight-of-hand. One needs here to 
take heart and clearly affirm that the idea of the 
Law State is insufficient to fulfill the nature of 
the State and its objects. The State is a moral 
community, it is called upon for positive meas- 
ures for the rearing of the human race, and its 
ultimate goal is the achievement, by and through 
the State, of an effective character for a nation; 
for that is the highest moral task of -the nation 
as of the individual. If we take this to heart 
we shall see clearly that in spite of the high level 
of German culture we have not yet, even re- 
motely, solved these great problems of the 
State. The Germans possess a much less dis- 
tinctly national character, because their unity 
is still so recent, than other nations. The sure- 
ness of the national instinct is not yet a universal 
quality in Germany to-day, as in France. 

So we can describe the State, in a word, as a 
culture-State, and demand of it positive per- 
formances for the benefit of the entire spiritual 
and economic life of a people, and we also see 
how, in history, the circle of State activity has 
always extended itself. with the growth of cul- 
ture.® 

Thus Treitschke professes that doc- 
trine which we also find in many con- 
temporary writers, especially the neo- 
-Hegelians, the doctrine of the cultural 
State; approaching the matter from 
a positivistic standpoint, and taking 
account of the material force of the 
State, he nevertheless arrives at that 
notion of a spiritual and ethical mission 
which is certainly not a mark of mate- 
rialistic philosophy, but rather of what 
is loosely called idealism. 

But Treitschke’s practicality prevents 
him from seeing in the State only the 
same moral obligations as in the indi- 
vidual. He perceives that private and 
international morality rest upon differ- 
ent premises and conditions. The State, 
because of its relation to society, for 
example, has a peculiar duty with which 
no other duty is to be compared, that of 
maintaining its own power in the face 
of all onslaughts. It demands of the 
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great statesman not merely moral sensi- 
bility, but great firmness of character, 
and keenness of intelligence above every- 
thing; the latter is for the statesman a 
moral virtue. Only such a man can 
be equal to the duty of sustaining the 
power of the State in its fullness. 
Nothing can be higher and more splen- 
did than to co-operate with the State 
in this duty of maintaining its own 
strength. ‘‘Morals must become more 
political, if politics are to grow more 
moral; that is to say, the moralists 
must first recognize that the moral 
judgment regarding the State must be 
based on the nature and objects of the 
State, and not on those of the individual 
person. Then political life will appear 
to them infinitely more human and 
moral.”’ ® 


If we were asked to point out the 
chief errors of Treitschke’s doctrine, we 
should say that the positivistic bent of 
his philosophy has entrained unfortunate 
consequences, which show themselves 
in the pluralistic error of a failure to 
seek the elements of unity and coher- 
ence in the different moral systems of 
the nations, and in an overvaluation of 
the more tangible, more visible side of 
the State’s activities. He does not 
penetrate to the real essence of the 
State, even though he conceives legal 
order (Rechtsordnung) to be one of its 
essential functions. The abyss between 
the legal order of one State, and that of 
another, is to be bridged in his concep- 
tion only by force, not by virtue of any 
unifying principle capable of drawing 
the two into spiritual unison. In a 
word, Treitschke regards the State 
not from within, but from without; 
he exemplifies a bias which might be 
described as one of externalism. The 
external relations of the State appear 
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to him more important than its internal 
spiritual structure; and the State 
appears to him to rely upon external, 
material force for its characteristic mode 
of activity, rather than upon the spiritual 
forces working both within and without. 
Hence the necessity for war is postu- 
lated in terms of too sweeping gen- 
erality, and too much is made of the 
military mission of the State. Yet it 
should be recognized, in all fairness, 
that Treitschke is in no sense a pro- 
tagonist of brute force, nor does he any- 
where imply that a nation should go to 
war without a motive which it considers 
moral and honorable. Modern wars, he 
says, are not wars of plunder or con- 
quest. “It is here a question of the 
high moral good of national honor, that 
is passed on from generation to genera- 
tion, that has an absolutely sacred 
quality and compels the individual to 
sacrifice himself to it.”’ ™ 

Treitschke was influenced by his 
environment, but unlike some others 
he failed to take accurate account of 
the function of the heavy armaments, 
the state of constant preparedness for 
war, the military discipline so impor- 
tant in German education and so help- 
ful to the growth of strong economic 
organization — the conditions surround- 
ing him in his own Prussia. The worth 
of these things, their higher worth at 
least, is not merely to enable the State 
to defend itself against foreign foes. ‘‘The 
State is Power,” he said, ‘‘only in order 
to maintain itself in the face of other 
equally independent Powers.” That 
surely is not true. The power of the State 
does exist partly for national defense, 
but not solely, for the State must also 
exert pressure upon its own citizens, 
and we can conceive of no community 
so advanced that this power would not 
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be needed for internal uses rather than for 
external uses alone; and if the world 
should ever advance to the condition 
of a single world State, power would 
continue to be necessary to the State, 
and would by no means disappear. 
Military power is not the type of State 
power, it is only one of many possible 
forms of it. The organization of the 
army is, in fact, but one form of that 
organization which is necessary for great 
undertakings involving the thoroughest 
possible co-operation of great numbers 
of individuals, for the army itself, 
instead of being sui generis, is merely 
one form of public work in its infinite 
variety. It is consequently a mistake 
to suppose that the system of military 
discipline can have only one object, 
efficiency in war, instead of the much 
more general object of efficiency in the 
social life of the nation. 

The bias of externalism, the exaggera- 
tion of external force, among its several 
consequences, leads to an excessive stress 
on the individuality of the State, as some- 
thing distinct from the individuality of 
every other State. This conclusion runs 
counter to that cosmopolitanism which 
shows itself in Treitschke’s earnest quest 
of the truth of history. The experience 
of the modern world surely shows that 
the intercourse of advancing civiliza- 
tion tends to lessen, if not to obliterate, 
national differences. The chief cultural 
divisions in modern society are un- 
doubtedly those between different classes 
within the State, rather than those 
between States themselves. Even bar- 
riers of language cannot wholly prevent 
the tendency of States to grow more and 
more like one other. Consequently, in 
viewing the family of States, we have 
not so much to consider distinct aggre- 
gates of material force, each with a 
personality of its own which it is trying 
to assert against other personalities, as 
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we have to deal with a confused mass of 
spiritual forces which show a tendency 
to merge at some points and to separate 
at others. Furthermore, this merging 
that is to be observed under favorable 
conditions is not brought about vio- 
lently, for the most part, but peacefully, 
and it is impossible to maintain that 
national self-assertion and war offer the 
only course open to progressive national 
aspirations. 

This notion of the individuality of 
States assumes the character of a dogma 
in Treitschke’s doctrine, and from it 
flows another consequence of his exter- 
nalistic bias: the absolute sovereignty 
of the State, the dogma of the equality 
of States. Treitschke fails to see that 
the imposition of limitations on the sov- 
ereignty of a State must subtract some- 
thing from that sovereignty, even though 
such limitations be “voluntarily’’ as- 
sumed; for does any community, or any 
individual, voluntarily curtail its own 
powers? “The future of the human 
race,”’ he says, “cannot be the formation 
of a single world State, on the other 
hand the ideal toward which we strive is 
an orderly society of nations which by 
means of free contract establishes limi- 
tations of sovereignty, without any loss 
of sovereignty.”’'* Such a conception 
involves a self-contradiction. An orderly 
community of States will arise only when 
individual States have yielded up a sub- 
stantial part of their sovereignty to the 
community in general, if not to one 
another. One can conceive, for example, 
of the British Empire being dissolved, 
yet of its various constituents continuing 
to live together as a coherent whole. 
But such a harmonious group of nomin- 
ally sovereign nations could not exist 
unless its members gave up, in the interest 
of the general group, a part of their 





2 P, 37. 
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actual particular sovereignty, though 
continuing nominally independent. 

Treitschke was very emphatic in 
expressing his conviction that the idea of 
a world-State is chimerical. Professor 
Cramb is wrong, therefore, in attri- 
buting to Treitschke the conception 
that it is the mission of Germany to 
establish a world-empire in which the 
triumph of German culture will be 
supreme."* 

Notwithstanding the extent to which 
Treitschke’s mind was pre-occupied with 
the material force of the State, he was 
by no means the champion of physical 
force as opposed to morality, nor did he 
maintain that might makes right. A 
great injustice has been done him in this 
regard by many persons who have 
neglected to ascertain what he really 
believed. The following characteristic 
passage, with which we will close, shows 
how he denied the doctrine of might in 
no uncertain terms: 


When we ask the question whether there is 
any such thing as international law, we are con- 
fronted with two extreme views of international 
life, which contradict each other and are equally 
untenable. The first, the naturalistic one, of 
whom we have learned to recognize Machiavelli 
as the chief exponent, is based on the proposition, 
“The State is simply might, it can do whatever 
it finds useful, accordingly it cannot fetter itself 
with international law; on the other hand its 
position with respect to other States is deter- 
mined purely mechanically, according to the 
relations between forces.’’ [Opposed to this is 


13 Treitschke has defined the aim of Germany, and 
Treitschke’s definition, which has been taken up by 
his disciples, is this: That just as the greatness of 
Germany is to be found in the governance of Ger- 
many by Prussia, so the greatness and goodness of 
the world is to be found in the predominance there 
of German culture, of the German mind—in a 
word, of the German character. This is the ideal of 
Germany, and this is Germany's role as Treitschke 
saw it in the future... . 

The triumph of the empire will be the triumph 
of German culture, of the German world vision in all 
the phases and departments of human life and 
energy, in religion, poetry, science, art, politics, and 
social endeavor.—J. A. Cramb, M.A., in ‘‘Germany 
and England’’ (New York, 1914). 
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the equally false, moralizing conception of the 
theory of Liberalism.) This view is to be set 
aside merely from its own standpoint. One must 
admit that the State does consist of physical 
power, but if it is to consist of that solely and 
simply, it can surely no longer maintain itself 
in a position of its own security. Even the 
naturalists admit that the State has the object 
of establishing order within; how can it do 
that if it refuses to attach itself externally to any 
principle of right? A State that should abso- 
lutely despise truth and faith would be per- 
petually threatened by foes, and would conse- 


quently be utterly unable to attain its object of 
physical power. This is confirmed by historical 
experience; even Machiavelli’s ideal of the 
Prince, Cesar Borgia, fell finally into the grave 
that he had dug for others. For the State is 
not physical might as an end in itself, it is 
might seeking to guard and to promote the 
higher goods of humanity. The pure doctrine 
of might is as such wholly without content, and 
is immoral because it is impossible for it to find 
justification in any principle of its own." 





A. W. S. 
“ V. ii, pp. 542-3. 
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The Editor regrets being forced to hold over the department 
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MR. JUSTICE McREYNOLDS 


HE promotion of an Attorney-Gen- 

eral of the United States to the 
bench of the Supreme Court brought 
with it a feeling of the difficulty of re- 
adjusting impressions of a personality 
revealed hitherto only in _ partisan 
action. The spirit and aims of the judi- 
cial branch contrast so sharply with 
those of the executive, that the trans- 
ference of an official from one to the 
other always involves the substitution of 
a new estimate. President Wilson un- 
doubtedly knows his former Attorney- 
General, the present Mr. Justice 
McReynolds, better than the American 
public does. It will now be the task 
of the American people to accustom 
themselves to viewing that personality 
in a new light, and eventually, perhaps, 
they will come to share the President’s 
appreciation. 

Promotion from the bar to the bench 
always seem fitting when men thus 
honored are conspicuous for the large- 
ness of vision and sensitiveness of judg- 
ment that are normal prerequisites for 
judicial service. The United States 
Supreme Court is strengthened by 
appointing to it, from time to time, not 
only those who have already won dis- 
tinction as judges of lower federal tri- 
bunals or of state courts, but practising 
lawyers who have shown in their per- 
formance of various public trusts a states- 
manlike quality of mind in contrast to 
that merely of the advocate or custodian 
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of a client’s interests. Because Mr. Jus- 
tice McReynolds as Attorney-General 
did not reveal, to the public at least, a 
judicial temperament, because on the 
other hand his reputation was earned by, 
and built upon, a long series of trust 
prosecutions, his appointment can hardly, 
in all candor, be pronounced one that 
visibly and immediately lends strength 
to the Supreme Court of the United 
States. The late Mr. Justice Lurton’s 
successor has yet to vindicate his capacity 
to uphold the highest traditions of 
Supreme Court. 

But Mr. Justice McReynolds, never- 
theless, is known to be a man of unques- 
tionable devotion to the public weal, and 
He comes 
to the bench in the prime of his powers, 
and there can be no doubt that he will 
devote the energy of a forceful person- 
ality to the duties of the office. The 
responsibilities of judicial service can 
scarcely fail to develop in him, a man of 
undeniable talent, larger mental atti- 
tudes, and we look forward hopefully 
to a judicial career of steadily increasing 
usefulness, honor, and distinction. 

The public will doubtless come to 
appreciate, very early, that the judicial 
attitude of Mr. Justice McReynolds is 
not quite identical with what his attitude 
was as a public prosecutor. Even 
though the appointment signifies the 
addition of a somewhat radical factor, 
this radicalism bids fair to become some- 
what mollified, and to become merged 
to some extent in the personality of the 
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court itself, after the fashion of all judi- 
cial self-assertion. 

The tasks of the Court aré heavy, and 
we are confident that Mr. Justice Mc- 
Reynolds’ energy, executive capacity, 
and understanding of commercial ques- 
tions will become of valuable assistance 
in enabling it to keep pace with the great 
demands thrust upon it by contemporary 
conditions. 





AMASA M. EATON 


Y the death of Mr. Amasa M. 

Eaton, of Providence, R. I., at the 
age of seventy-three, his native State of 
Rhode Island loses perhaps the best 
known member of its bar, and the coun- 
try at large an able and public-spirited 
man whose usefulness went far beyond 
the bounds of his own State. Mr. 
Eaton was an active member of the 
American Bar Association and of the 
National Conference on Uniform State 
Laws, being at one time president of 
the latter. He bore a leading part in 
securing the adoption of the Uniform 
Negotiable Instruments Act by the 
various state legislatures. 

Mr. Eaton was a descendant of the 
first settlers of Rhode Island, including 
Roger Williams, and his sturdy, well- 
balanced character was largely due to 
the stock from which he sprang. In 
early manhood he was engaged in local 
politics, but after his entrance to the 
legal profession, at the age of thirty-six, 
he gave his attention chiefly to his 
practice, in which he won a national 
reputation, coming into prominence in 
connection with the settlement of the 
French spoliation claims. Had he chosen, 
it is beyond question that he could easily 
have achieved distinction in the public 
life of his country, but like many other 
eminent lawyers he preferred to keep 
out of politics. 


Mr. Eaton, however, unselfishly de- 
voted his energies to the promotion of 
the welfare of his state, making valu- 
able contributions of his energy and 
ability to the movement for constitu- 
tional reform in Rhode Island and to 
other public causes. He was an admir- 
able type of the vigorous, independent 
citizen, eagerly participating in all that 
might concern the higher welfare of the 
community. 





THE POSITION OF ROUMANIA 


HE new King of Roumania will 

have difficulty in proving himself 
a worthy successor to King Charles. 
The greatness of the State of Roumania, 
which has the cleanest history of all the 
States of the Balkan peninsula, was 
largely the result of the accomplished 
statesmanship of the late King. The 
fact that he was a Hohenzollern and a 
strong, high-minded ruler enabled him 
to steer a steadier course for the ship of 
State than other rulers in the Balkans, 


. and to keep Roumania in secure posses- 


sion of its independence at a time when 
it was constantly menaced by the Rus- 
sian influences active in other parts of 
the peninsula. On account of the prox- 
imity of Roumania to the Russian do- 
dominions, the maintenance of this 
independence was for Roumania par- 
ticularly necessary. Roumanian diplo- 
macy therefore, unlike Servian, Bul- 
garian, and Montenegrin diplomacy, 
avoided becoming entangled in the net 
of Russian machinations. 

At the same time the Roumanians 
were too wary, and too conscious of the 
greatness of their future as an inde- 
pendent and powerful State, to fall 
blindly under the influence of Austria. 
King Charles was never a party to an 
alliance with a European coalition. Rou- 
mania entered into various understand- 
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ings with Austria, but these under- 
standings involved no sacrifice of its 
own independence, and did not put the 
country into the position of a schemer 
to secure the backing of now this Great 
Power, now that, for the realization of 
its own designs. The foreign policy of 
Roumania was thus marked by more 
stability and more consistency than 
that of its sister States. In addition, 
Roumania was made up of a more 
advanced population, more receptive to 
the civilization of western Europe. Its 
foreign policy was conservative and cau- 
tious. It avoided making an enemy of 
Russia, and at the same time its for- 
eign policy was anything but anti- 
Austrian. Its history was not disfigured 
by frequent and unnecessary wars, nor 
by intrigues against Russia, Austria or 
Turkey. The prosperity and influence 
which the country had attained, when 
the European war broke out, was de- 
served, and the much agitated Balkan 
question would not have existed at all 
if Servia and Bulgaria had been like 
Roumania, for Roumania stood for order 
and stability in the Balkans. But the 
coming of the European war created 
new problems of great difficulty, which 
virtually caused the death of the King, 
and the new ruler will have a hard task 
in threading his way among them to 
safety and to a renewal of the great- 
ness that his country achieved in the 
earlier years. 

Those who charge Roumania with 
having wantonly made war on Bul- 
garia after the defeat of Turkey in 1912 
fail to bring out the highly important 
fact that the southeastern boundary 
question had been a standing grievance 
of Roumania for a long period; it was 
no newly manufactured pretext for 
aggression. Roumania can hardly be 
blamed for adjusting the grievance as it 
did, at a time when the aggrandizement 
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of Bulgaria was to be viewed with mis- 
givings. Even now, though this ques- 
tion is settled, Roumania feels that 
Bulgaria is a rather unruly neighbor, 
and the entrance of Bulgaria into the 
war would lead her to prepare to meet 
any new attempt at aggrandizement. If 
Bulgaria gets into the war, Roumania 
may choose to resist her by force. But 
so long as Bulgaria prudently keeps 
quiet, the Balkan question will be kept 
in abeyance, in spite of the entrance of 
Turkey, and Roumania will be in no 
hurry to go to war as a result of the 
general European situation. Her future 
action will doubtless be determined by 
the course of events. 

If Russia should appear to be winning 
over Germany and Austria, it would 
doubtless be politic for Roumania to 
cultivate Russia’s good graces, as the 
country would no longer be able to 
look to Austria for support, and it is 
even possible that, in spite of the adverse 
vote of the cabinet, in the early autumn 
of 1914, against any attempt at annexa- 
tion, Roumania might be tempted to 
secure by armed force possession of the 
Hungarian province of Transylvania, 
even though she has no real grievance 
against Austria on that account. But 
so long as Austria and Turkey have the 
slightest chance of winning in the eastern 
theatre of war, or of holding Russia in a 
deadlock, Roumania will see the pru- 
dence of remaining neutral or of keeping 
out of the war as long as_ possible. 
Roumania clearly recognizes that if her 
neutrality can be firmly maintained she 
will become even stronger after the war 
than in the past. 


NIETZSCHE AND MILITARISM 


HOMAS HARDY is one of those 
who have reiterated a common 
error, in attributing Germany’s partici- 
pation in the war to the influence of 
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Nietzsche. M. Henri Lichtenberger, the 
French literary critic who recently lec- 
tured at Harvard University, one of the 
foremost of living interpreters of Nietz- 
sche, challenged this error when he 
said that the Weimar philosopher-poet 
believed in spiritual rather than in 
material power. It is safe to say that 
his unfavorable estimate of the German 
character at the close of the Franco- 
Prussian war was not reversed in the 
latter part of his career. He was 
throughout the fearless and relentless 
critic of his countrymen, and his con- 
ception of the State was the very oppo- 
site of Hegel’s. Hegel glorified the 
State. Nietzsche regarded it with scorn. 
Hegel’s notion of the State was much 
more in line than Nietzsche’s with the 
attitude now prevalent in the higher 
intellectual circles of Germany toward 
the State and the principles underlying 
its development and progress. 

Of course Neitzsche has fascinated the 
intelligence of Germany by virtue of his 
extraordinary gifts. But he is by no 
means idolized, and his influence on con- 
temporary philosophy in Germany or on 
serious political thought has been slight. 
It is, in fact, a great error to attribute 
the action of Germany in attacking 
Russia, and in refusing to give way 
when France and Great Britain lurched 
into the war, to an intellectual cult of 
power. 

Nor was the participation of Ger- 
many in the war due to “militarism” 
triumphing over the real aims and 
aspirations of the civilian classes in 
Germany. Such an assumption means 
nothing less than that Germany is a 
barbarous nation with an Oriental gov- 
ernment, in which a military oligarchy 
can impose its will upon the people. 
No such situation exists in Germany any 
more than in Great Britain, or France, 
or the United States. Not one of these 


countries has maintained an army or 
fleet of greater strength than was en- 
joined by the maintenance of its own 
interests. In not one of them is the 
military class so powerful as to dictate 
the foreign policy. No more does mili- 
tarism, in this sense, exist in demo- 
cratic Austria. With Russia the case is 
a little different. Why did Russia double 
her army after the Russo-Japanese war, 
and deliberately turn her attention from 
eastern Asia to the ‘Balkans? The 
desire of Russia for aggrandizement in 
the Balkan peninsula, for access to the 
Mediterranean, seems to have been 
much more the aim of official Russia, of 
the Czar and the aristocracy that sur- 
rounds him, than of the common people 
of Russia, for whom Pan-Slavism is 
little more than the unintelligible cult 
of a small group of visionary intellec- 
tuals. If we look for militarism any- 
where, we must look first to Russia. 


A REPORT ON PROCEDURAL RE- 
FORM 


BOUT the time when the Euro- 

pean war broke out a committee 
of the National Economic League issued 
a preliminary report on the adminis- 
tration of justice, signed by five men of 
national reputation, Charles W. Eliot, 
Moorfield Storey, Louis D. Brandeis, 
Adolph J. Rodenbeck, and Roscoe 
Pound. Now that the war has gradu- 
ally fitted into the scheme of the uni- 
verse and men find their thoughts 
reverting to normal everyday concerns, 
it is well to recall the substance of an 
interesting report that has a serious 
claim to public attention. We are in- 
debted to the Legal Intelligencer of Phila- 


delphia for the following summary: 


“The committee finds that mere im- 
provements in procedure will not meet 
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the difficulty, and that the country as 
a whole requires a higher type of man 
on the bench, a higher type of man 
at the bar and great improvement in 
drafting acts of assembly. That our 
procedure is defective, in that we 
attempt to legislate as to details of 
practice which had far better be left 
to rules of court, and treat rules of 
practice as giving procedural rights 
to parties which they may vindicate, 
although their substantive rights are 
not affected. Cases are thrown out of 
court too often where a transfer or 
change of procedure would save pro- 
ceedings already had. There is too 
much piecemeal disposition of contro- 
versies; too many trials and re-trials; 
too little power of guidance of the 
jury by the court; too much use of the 
jury as a tribunal in ordinary civil 
The opinion of the committee 
is that the right of trial by jury should 
be confined to assault and battery, 
malicious persecution, slander, libel and 
breach of promise cases — the cases to 
which it is coming to be restricted in 
England. The committee holds that, 
while it is evident that no panacea can 
be found, the main points to which we 
should address ourselves are: 


cases. 


1. Proper training of the legal profession. 

2. Giving the bar great influence in the 
selection of judges so as to insure expert qualifi- 
cations in those who are to perform an expert's 
functions. 


“The report, however, is defective in 
not pointing out how this influence 
should be exerted. The probability is 
that if judges were to be elected by the 
bar instead of by the community, the 
most popular candidate would win. The 
influence of the bar should be powerful, 
if not controlling, in such appointments, 
but it should be the influence of those 
who are most competent to judge of the 
qualifications of the possible appointee, 
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rather than a mere showing of hands. 
The method in some of the Canadian 
provinces is for the Governor to make 
the appointment upon the recommen- 
dation of the cabinet acting upon the 
suggestion of the minister of justice, 
who is guided in his nomination by the 
opinion of the local bar informally 
expressed. 

3. Unification of the judicial system and 
more effective and responsible control of judicial 
and administrative business; the whole judicial 
power of the state should be vested in one judi- 
cial organization, of which all tribunals should 
be branches or departments or divisions. The 
cardinal idea would be to permit the entire 
judicial force of the commonwealth to be em- 
ployed in the most effective manner possible 
upon the whole judicial business of the com- 
monwealth, aiming to have specialist judges 
rather than specialist courts. There should be 
at least a chief justice responsible to the people 
for the running of the judicial department and 
probably a chief of each division to whom sub- 
ordinate judges should be responsible. 

4. Power should be given to the courts to 
make rules of procedure in preference to relying 
upon the acts of assembly describing the details 
of practice. 

5. Improvement in drafting statutes, both in 
substance and technique. 

6. Careful study of the new problems which 
industrial and urban society has raised and of 
the means of meeting them with the jural matters 
at hand.”’ 


SIR WILLIAM REYNELL ANSON 


N publishing the news early in 

June, of the death of Sir William 
Reynell Anson, the English newspapers 
announced the close of a career worthy 
of more than passing attention. He 
was born on November 14, 1843, at 
Walberton, England. After his courses 
at Eton and Balliol, he entered upon a 
regular study of the law, and was called 
to the bar in 1869 at the Inner Temple. 
For a time he was engaged in active 
practice. In 1898 he became Vice- 
Chancellor of Oxford University. A 
year later he was elected to Parliament 
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to represent the university. During his 
Parliamentary service he was deeply 
interested in all educational matters, 
and in 1902 he was asked by Balfour, 
then Prime Minister, to assume the 
duties of Parliamentary Secretary to 
the Board of Education and to repre- 
sent the Education Office in the House 
of Commons. Thereafter he took a 
prominent part in all educational legis- 
lation. 

It was not, however, as a practising 
lawyer or member of Parliament, but 
as a teacher of English law that Anson 
achieved his great renown. His work 
as a teacher began in 1874 when he 
went to Oxford to become Vinerian 
Reader in English law, a post that had 
once been occupied by Blackstone. He 
organized and taught classes in law at 
Trinity and Balliol Colleges, and was 
for some time the only lecturer on that 
subject in the whole university. It was 
not long, however, until he took the 
lead in forming the School of Law at 
Oxford. 

Out of these teaching experiences 
came in 1879 ‘The Principles of the 
English Law of Contract.” The book 
was so successful that it passed through 
four editions within five years of its 
first publication, and was no less popu- 
lar in America than in England. The 
second American edition, published in 
1887, was edited and annotated by Pro- 
fessor Jerome C. Knowlton of the Uni- 
versity of Michigan. At about that 
time the work was in use as a text-book 
for the study of contracts in most Ameri- 
can law schools, but its popularity in 
that connection has been in a large meas- 
ure supplanted in recent years by the 
case method of teaching the subject of 
contracts. 

The book was designed as an “ele- 
mentary treatise’’ and intended to fur- 
nish “such an outline of the principles 
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of the law of contract as may be useful 
to students, and, perhaps, convenient 
to those who are engaged in the teach- 
ing of law.”” Such was the modest intro- 
duction given by the author in his 
preface to the first edition. Nor in 
successive prefaces did he ever refer to 
the work as anything more than a 
student’s book. But the London Times, 
in an estimate none too large, says of 
the work: ‘‘Within a few years after its 
publication it acquired a_ reputation 
among jurists in all countries.’”’ Cer- 
tainly, the slender volume is not impos- 
ing when placed alongside the elaborate 
and many volumed modern treatises 
on the subject of contracts, but it is a 
fountain-head of general principles, and 
rightly entitled to be regarded as one 
of the great law books of our time. 

Two years after the appearance of the 
treatise on the law of contract Sir Wil- 
liam Anson published “The Law and 
Custom of the Constitution,” a work 
which placed him in the front rank of 
English constitutional authorities. 

No one has been a greater teacher of 
English law than Anson, since the days 
of William Blackstone; and England 
paid him homage by a funeral marked 
with the pomp and dignity that country 
accords to her illustrious dead. The 
Prince of Wales, the Prime Minister, 
the Attorney-General, Lord Curzon, and 
many other representatives of English 
official and university life were present. 
The burial was at Oxford, almost in 
sight of the great law school which Sir 
William founded. 





THE CROWN OF IRELAND 


HE passage of the Home Rule Bill 
and the threatened revolt of Ulster 
may render it of interest to explain the 
relation of the Crown of Ireland to the 
Crown of England. The various rela- 
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tions between the two nations have been 
matters of controversy, but the nature 
of the connection of the English and 
Irish Crowns has never been disputed. 
It may, however, be necessary to digress 
and to mention that in later years there 
has grown up a republican sentiment 
which demands the abolition of the 
monarchy and the establishment of a 
republic; this was the object of the 
Irish Republican Brotherhood, or, as it 
is popularly called, the Fenian Move- 
ment. But Ireland has for many cen- 
turies recognized the right of the Eng- 
lish King to be also the King.of Ireland. 
Up to the reign of Henry VIII, the 
King of England was always referred to 
in official documents as “Lord of Ire- 
land.”” By an Irish statute passed in 
1542 the English monarch was declared 
to be the King of Ireland, and the dig- 
nity of the King of Ireland was ordered 
to be co-equal with that of England. 
By both parliaments, of England and of 
Ireland, the King was commanded to 
use, as his official designation, the words 
“King of Great Britain and Ireland,” 
thus recognizing the existence of Ireland 
as a distinct nation but having allegiance 
to the King of the united nations. 

No one has ever claimed for an Irish 
Parliament the right to dispose of the 
Irish Crown. The various statutes alter- 
ing the succession of the Crown of Eng- 
land at and after the Revolution of 1688 
were re-enacted in Ireland. When the 
English Parliament disposed of the Eng- 
lish Crown, they disposed likewise of the 
Irish Crown, but the disposal had to be 
ratified by the Irish Parliament. The 
Act of Recognition (4th of William and 
Mary, Ireland) acknowledged this prin- 
ciple. Every constitutional authority 
since that time has declared this position 
to be impregnable. 

In the Irish House of Commons, Mr. 
Flood said: 
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“The Crowns of both nations are 
united by a strong bond, for, by a law 
of our own, it is declared that whoever 
wears the Imperial Crown of England 
shall also wear the Imperial Crown of 
Ireland.’”’ Lord Chancellor Clare thus 
expressed himself in debate: ‘The 
Crown of Ireland and the Crown of 
England are inseparably and indissolu- 
bly connected.”’ In 1843 Daniel O’Con- 
nell said: ‘“‘The principle of law is, that 
whoever is King de facto in England is 
King de jure in Ireland.”’” Isaac Butt, 
the founder of the modern Home Rule 
movement, thirty years afterwards said: 
“O’Connell’s language, though strong, 
was scarcely exaggerated,” and that 
“this much at least is unquestionable, 
that if by any legitimate authority a 
right was acquired to the Crown of 
England, the person who became King 
of England was de jure Sovereign of 
Ireland.”” The writer has heard Charles 
Stewart Parnell often declare that, ‘‘We 
do not dispute the right of the Sovereign 
of England to be the Sovereign of Ire- 
land, but what we do demand is that the 
ancient right of the King, Lords and 
Commons of Ireland to make and exe- 
cute laws in, and for, Ireland shall be 
restored.” 

Sowe find that Orangemen and Nation- 
alists are agreed that the Crown of Ire- 
land shall be worn by the King of Eng- 
land, the point of dispute being only as 
to whether the laws of Ireland shall be 
made by an Irish Parliament in Dublin 
or a British Parliament sitting in Lon- 
don. JOHN DE MORGAN. 





SILENCE IS GOLDEN 


STOLID, blank-looking Indian sat 
in the federal court room to be 
arraigned for bootlegging. His case 
was called. The marshal told him to 
stand up; but he only stared, apparently 
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not comprehending. The marshal 
motioned him to rise. He stood. 

“What is your name?” the Judge asked. 

Noreply. 

“Have you an attorney?” 

Only a helpless stare from the Indian. 

“Can you understand’ English?” 
queried the Judge. 

Blank silence on the part of the 
prisoner. 

“Mr. Attorney, what is this man 
charged with?” asked the Judge. 

The District Attorney stated the case. 

“It seems to me,” said the Judge, 
“that this is a very trivial case. The 
poor thing doesn’t seem to understand 
a word of English. He probably has 
no understanding that he has done 
wrong. Mr. Attorney, just enter a 
nolle prosequi in this case.”’ 

The Indian was told he could go; 
but stood staring and motionless. The 
marshal, with a gesture, ordered him 
to sit down. He obeyed, and stayed 
throughout the long afternoon session 


of court. In one case, the charge was 
similar to his own. Scott Miller, a 
noted local lawyer, was defending. 


Miller entered a plea of guilty for his 
client, and then made an impassioned 
plea for mercy. His pathos would have 
moved a marble statue to tears. He 
represented long and earnestly the 
wonderful virtues and manifold kind- 
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nesses of his client. When he sat down, 
the Judge said, 

“Five years in the penitentiary.”’ 

Court adjourned, and as the crowd 
passed out the Indian followed. He 
walked down the steps behind Miller. 
Suddenly he leaned over and whispered 
in the attorney’s ear, 

“White man talk too damn much.” 


A LUCKY BAND 


HERE is a police magistrate in a 

western city who is a native of 
Binghamton, New York. Once a cul- 
prit, haled into court for drunkenness, 
told His Honor that he had played in a 
brass band in Binghamton. The Judge 
discharged the prisoner. 

Now this incident was published in 
the newspapers, and during the next 
six months at least five other prisoners 
brought before the Judge explained that 
they had played in the aforesaid band. 
The Judge telegraphed to an old friend 
back in Binghampton asking how many 
pieces were in the band. The reply 
came back: ‘‘Nine.” 

Accordingly His Honor announced 
himself in court as follows: 

“Hereafter no prisoners will be dis- 
charged on account of former member- 
ship in the Binghamton band. The 
limit has been reached.” 





USELESS BUT ENTERTAINING 


A popular lawyer who sued for a claim of $1.25 
lost in the municipal court and appealed. When 
the case came to trial the jury, the foreman of 
which was a great admirer of the attorney, re- 
versed the decision of the lower court and brought 
in a verdict of $6. 

The court called the foreman up to him and 
said: ‘‘Mr. Foreman, is there not some mistake ? 
the plaintiff sued only for $1.25, but you have 
given a verdict for $6. 

“No, your honor,”’ replied the foreman, “there 
is no mistake. We thought Lawyer 


should be allowed something for his services.” 


In the course of a trial for murder the defend- 
ant’s attorney was making every effort, in cross- 
examining a witness, to lessen the effect of the 
direct testimony against the accused. He was 
interrupted by the judge with the remark that 
he was using too much of the court’s valuable 
time. 

Turning squarely around to face the judge, 
the attorney replied with signficant emphasis: 
“Your Honor, this is not a question of time, but 
a question of eternity.” 

He was allowed to proceed with the cross- 
examination. 
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Alabama 





Decatur 
also New Decatur 
E. W. GODBEY 
Post Office Block 
Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 





California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 





District of Columbia 


JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





England London 
MINCHIN GARRETT & CO. 
Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, -s «. 
Cables: “‘Threefold London.” Western Union 





England London 
RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 
References in the United States: Bank of New York 
United States Fidelity and Guaranty Company 
England: Union of Leaiee & Smith’s Bank 
Cables: ‘‘Rubinstein, London” 





Florida Tampa 


JOSEPH W. FRAZIER 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Georgia 


LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
eal Estate Law. 
2d Floor, Clark Building. 
Wright Willingham 


Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 

Prompt attention given to Collections and Commercial 

Litigation, Insurance and General Law Practice 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 





Rome 


T. W. Lipscomb 
Georgia 











Illinois Chicago 
CHURCH & McMURDY 
Attorneys-at-Law 
William E. Church Robert McMurdy 
Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 
Massachusetts New Bedford 
CHARLES MITCHELL 


Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 


efers to 
Mechanics’ Nat’l Bank 





R 
N. B. Safe Deposit & Trust Co 
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SELECT LIST OF LAWYERS 





Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 
Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 


Minneapolis 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law 
New York Life Building 








Minnesota 





Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 


Missouri 


Jackson 


J. Harvey Thompson 


Kansas City 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
__Gloyd Building 








Montana Great Falls 


PETERS & SMITH 
Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 
Julius C. Peters La Rue Smith 


Nebras incoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 


Real Estate, Corporation, Insurance, Probate and Irrigation 


408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
U. S. District Attorney for North Dakota 

















Ohio Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 
General Practice in State and Federal Courts 





Ohio Cleveland 


SMITH, TAFT & ARTER 
10th Floor, Marshall Building 





Ohio Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





Pennsylvania Scranton 
WARREN, KNAPP, O’ MALLEY & HILL 


602-612 Connell Bldg. 


Charles P. O'Malley 
Walter L. Hill 


Everett Warren 
Henry A. Knapp 
Reese H. Harris 





Sunbury 


Suaneeentn 
KNIGHT & TAGGART 
Harry S. Knight M. H. Taggart 





E. I. Culp 





Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 


Commercial Law 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 








South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 


Horace L. Bomar Henry K. Osborne 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 








West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 


West Virginia Corporations Organized 
Wisconsin Milwaukee 


BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 


38-46 Mitchell Building 
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MICHICAN LAW REVIEW 
WHAT WAS THE LAW OF YESTERDAY? 
Consult reports, texts, digests, and articles in Michigan Law Review. 
WHAT IS THE LAW OF TO-DAY? 
Consult current reporters, Editorial comments in Michigan Law Review 
on current cases of exceptional interest, and notes on recent decisions 
in Michigan Law Review. 
WHAT WILL BE THE LAW OF TO-MORROW? 
Read articles in Michigan Law Review on the tendencies of legal 
doctrines, the needs of our present system, the expectations from 


proposed improvements, etc. 
The most noteworthy and important contributions to legal thought and 
knowledge in the past dozen years have appeared in the law magazines of the 
country. The Michigan Law Review offers to the lawyer— 




















Articles by leading writers on legal subjects; 

Extended comment on current cases of exceptional interest; 

Abstracts of recent important decisions with short editorial notes; 
Reviews of recent books on legal and allied subjects. 

Published monthly, November to June (eight numbers per year). Subscription, $2.50 per year. 


Michigan Law Review —— Ann Arbor, Michigan 








ISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys es — 
solicited. Highest references; best services. 
having clients who wish to patent inventions poy os sl 
vited to write for full particulars and information. 


WATSON E. COLEMAN 
Patent Lawyer Washington, D. C. 


60 YEARS’ 
EXPERIENCE 



















2 5c=How to Obtain a Successful 


Commercial Law Practice 
Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 
Full of ideas and plans that you can adopt to get such a 





Trave Marks 
DESIGNS 
CopvaricHts &c. 


Practice and income for yourself. Bound in paper. Anyone sending a sketch and description ma: 
Stamps or coin acceptable. quickly as aacortall On our y pavantabte, free y whether an 
. nvention is aten Com 
American Legal News tions strictly gonddental “ ANDBGOK on Patents 
737 Free Press Building, Detroit, Mich. sent free. Oldest agenc 
outer taken t Ay tiann x —— 





notice, without charge, in the 


Save your copies of The Green Bag 
for Binding at the end of the year "Scientiti ¢ American, 


k 
pF nm of es mo aaa, Terms, $3 a 
Sold by all newsdealers. 


GREEN BAG, Vol. 26, 1914 | MUNN & Gp,2610rox0e, New York 
BOUND IN HALF MOROCCO, $4.50 a 


dition, orders are filled at above price less 
subscription rate, i.e., $1.50 
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‘Clever, entertaining and witty.’’— Case and Comment 


FLOTSAM ano JETSAM 


; A Book of Humorous Verses on the Law 


By ALBERT W. GAINES 


R. GAINES, a lawyer of Chattanooga, Tenn., is the author of an 
entertaining collection of legal verse, which has met with a most 
favorable reception since its recent appearance. 


Hon. Jacob M. Dickinson, Secretary of War in President Taft’s 
Cabinet, General Counsel of the Illinois Central R. R., and Counsel for the 
United States before the Alaskan Boundary Tribunal, wrote to Mr. Gaines 
as follows: 

800 The Temple, Chicago, Jan’y 6, 1914. 
My Dear Mr. Gaines, 

I have read with very great pleasure your metrical report of adjudged cases, and 
congratulate you on turning the decisions with such faithfulness into acceptable verse. 

I am familiar with the Tennessee cases thus reported by you, and can testify to 
the fidelity of the attractive version. A number of them have been read by me to some 
lawyer friends much to their entertainment. The book would be a most pleasing addi- 
tion to a lawyer’s library and will afford much pleasure at times of relaxation from 
strenuous professional work. 

One should not always keep the mental bow strung if he would avoid the danger 
of losing resiliency. 

Yours very truly, 
J. M. DICKINSON. 


Hon. John W. Davis, Solicitor-General of the United States, says: 


“T have read and enjoyed Flotsam and Jetsam. I never read anything more true 
to life than the poem on the ‘ Opinion.’” 


The Illinois Law Review (April, 1914) says: 


“Mr. Gaines has done his work with much grace, felicity, and humor, and his 
ingenious rhymes will be enjoyed by all lawyers into whose hands they may come. 
Perhaps the most successful is the one called ‘A Case in Point,’ to which there is a real 
poetic flavor.” 











“Any limb of the law” who cannot thoroughly 
enjoy the merry lines that Professor Gaines 
written and published in an attractive volume will 
be one of that dense class that fail to see humor in 
either prose or poetry. - Will loosen the muscles 
of any face that has become frozen, so to speak, in 
the realms of law.” 


— Boston Transcript. 


“A poet of no mean ability. . . . We have found 
the volume very entertaining and we can heartily 
recommend it.” —Law Notes 

“A delightful collection of comic verse. He 
must be a cynic who will not enjoy reading ‘them, 
and we heartily commend them to our brethren of 
the bar.” 

-—Virginia Law Register. 


THE RIVERDALE PRESS, Publishers 


Price $1.20 net, $1.26 postpaid 


BROOKLINE, BOSTON, MASS. 
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Inc. 


Geo. A. Bateson & Co., 


Law Booksellers 
and Publishers 


PORTLAND, OREGON 


We are the only exclusive law book house in the 


Northwest. 


Parties contemplating locating in the Northwest 


would do well to communicate with us. 
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